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PERFORMANCE RIGHTS ACT

WEDNESDAY, JUNE 11, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS, THE INTERNET,
AND INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 3:22 p.m., in Room
2141, Rayburn House Office Building, the Honorable Howard L.
Berman (Chairman of the Subcommittee) presiding.

Present: Representatives Conyers, Berman, Wexler, Watt, Jack-
son Lee, Cohen, Johnson, Sherman, Lofgren, Coble, Feeney, Sen-
senbrenner, Smith, Goodlatte, Cannon, Keller, Issa, and Pence.

Mr. BERMAN. This 1 hour and 20-minute-late hearing of the Sub-
committee on Courts, Internet, and Intellectual Property will come
to order. I apologize to everyone, but it truly was events beyond my
control.

I would like to begin by welcoming everyone to this hearing on
H.R. 4789, the “Performance Rights Act.” As I said last July, I have
supported the expansion of the performance rights and sound re-
cording for over 20 years with two caveats. First is that by extend-
ing this right, it should not diminish the rights and revenues of the
creators of musical works. Secondly, terrestrial broadcasters large
and small must remain a viable source of music.

The bill we introduced in December does just that. The bill is de-
signed to fix a glaring inequity. Currently Section 114 provides a
compulsory license to publicly perform a sound recording where
there is a digital audio transmission. However, terrestrial broad-
casters or over-the-air radio broadcasters as they are sometimes re-
ferred to are not required to pay a royalty for their transmissions.
They enjoy an exemption from the performance right.

I have long been convinced that fairness mandates that all those
in the creative chain of the artists, musicians and others who bring
the recording to life should get compensated for the way they en-
rich our lives. The U.S. is one of the only developed countries in
the world that doesn’t—one of the few developed countries in the
world—the debate of whether or not China is now a developed
country—that doesn’t require over-the-air radio stations to com-
pensate those artists and musicians producing the music that
broadcasters use to attract the audience that generates ad reve-
nues.

In large part because of music radio is able to profit. Not com-
pensating those performers of the music is unfair and ultimately

o))
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harmful to music creation that benefits everyone, including the
broadcasters.

Furthermore, the law currently requires all other platforms in
the U.S. such as satellite and Internet radio to compensate the
copyright owner. Let me begin by clarifying how we have narrowly
tailored this legislation.

First, the bill repeals the current broadcaster exemption, but it
does not apply to bars and restaurants and other venues. Secondly,
the bill provides an accommodation for small and non-commercial
broadcasting by setting a low, flat annual fee to allay any expenses
relating to negotiation, litigation or arbitration. Nearly 77 percent
of the existing broadcasting stations in this country, including col-
lege stations and public broadcast, will pay only a nominal flat fee
rather than having to pay a percentage of their revenues as royal-
ties.

Third, the bill extends certain performance rights to artists, mu-
sicians and their record labels. It does not harm or adversely affect
the revenues rightfully paid to the songwriters and other existing
copyright owners. Although I also understand there are additional
protections the songwriters are seeking, which we will consider.

The broadcasters have argued that this bill is unnecessary and
the exemption is appropriate because of a symbiotic relationship
that exists between the airplay on radio and the promotion of the
music leading to future sales. Furthermore, the broadcasters sug-
gest that to pay compensation to artists and musicians for publicly
performing their sound recordings is tantamount to a performance
tax.

Finally, there is concern as to how smaller broadcasters can sur-
vive if required to pay. I would like to briefly address each argu-
ment in turn and ask any of the witnesses to respond. In terms of
the promotion argument, let’s assume radio broadcasts do promote
music which leads to greater sales. Don’t radio broadcasts of sports
games also promote the sale of tickets and team merchandise, yet
don’t broadcasters pay to broadcast these games?

Why does the possibility of promotion in the case of music sales
from over-the-air radio lead to the conclusion that there should be
no payment made by the broadcasters? How is it that Internet and
satellite also promote yet they are required to pay? Why should
over-the-air broadcasts be treated differently?

Assuming there is a promotional value in the broadcast of music,
there is nothing in the bill which would prevent a copyright royalty
judge from factoring in the value of this promotion in determining
the rates the radio station would have to pay. The argument about
promotion should not be about whether to pay, but how much to
pay.
As to the tax argument, my notion is while calling the perform-
ance right a tax might make for good rhetoric, it is even more accu-
rate to call the exemption enjoyed by the broadcasters corporate
welfare or even, God forbid, government confiscation of property.
Since the U.S. code compels performers to give broadcasters their
music for free, the bill merely eliminates an unjustified subsidy to
broadcasters and requires them to compensate those whose work
they use and profit from.
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Furthermore, broadcasters do not argue that the money they pay
to the songwriters constitutes a tax. What is the difference?

Finally, the impact on small broadcasters was clearly a concern
for us and therefore in the bill, as mentioned earlier, we have pro-
vided an accommodation for those broadcasters. With this bill we
have begun to move toward platform parity, rights parity, and
international parity. The equity argument that performers should
be entitled to receive revenue for their works can no longer be ig-
nored. The Department of Commerce just yesterday offered their
support for this legislation.

Circumstances have changed, but it is now time to reconsider the
exemption for over-the-air broadcasters. In other words, put me
down as leaning yes on this bill.

I look forward to working with Members of the Committee to ad-
dress the inequity in the current law. I intend to proceed to mark-
up shortly and welcome suggestions for adjustments to build broad-
er consensus for this bill.

I now have the pleasure of recognizing our distinguished Rank-
ing minority Member, Howard Coble, for his opening statement.

[The bill, H.R. 4789, follows:]
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To provide parity in radio performance rights under title 17, United States
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Code, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

DicEMBER 18, 2007
. BERMAN (for himself, Mr. Issa, Mr. CONYERS, Mr. SHADEGG, Ms. HAR-

MAN, and Mrs. BLACKBURN) introduced the following bill; which was re-
ferred to the Committee on the Judiciary

A BILL

To provide parity in radio performance rights under title
17, United States Code, and for other purposes.

Be it enacted by the Senate and House of Representa-
lives of the Uniled Stales of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Performance Rights
Act”.

SEC. 2. EQUITABLE TREATMENT FOR TERRESTRIAL
BROADCASTS.

(a) PERFORMANCE RIGIT APPLICABLE TO RADIO

TRANSMISSIONS GENERALLY.—Section 106(6) of title 17,

United States Code, is amended to read as follows:



O 00 NN N ks W =

SR N T NG S NG SR NG T N R S S T e T = T
nh B W N = O O 00 ~N & Wnn ok W= O

2
“(6) in the case of sound recordings, to perform
the copyrighted work publicly by means of an audio
transmission.”.

(b) INCLUSION OF TERRESTRIAL BROADCASTS IN
ExXISTING PERFORMANCE RIGHT.—Section 114(d)(1) of
title 17, United States Code, 1s amended—

(1) in the matter preceding subparagraph (A),
by striking “a digital” and inserting “an”’; and
(2) by striking subparagraph (A).

(¢) INCLUSION OF TERRESTRIAL BROADCASTY IN
EXISTING  STATUTORY LICENSE  SYSTEM.—Section
114(3)(6) of title 17, United States Code, is amended by
striking “digital”.

SEC. 3. SPECIAL TREATMENT FOR SMALL, NONCOMMER-
CIAL, EDUCATIONAL, AND RELIGIOUS STA-

TIONS AND CERTAIN USES.
(a) SMALL, NONCOMMERCIAL, EDUCATIONAL, AND

RELIGIOUS RADIO STATIONS.

(1) IN GENERAT.—Scction 114(f)(2) of title 17,
United States Code, i1s amended by adding at the
end the following:

“(D) Notwithstanding the provisions of sub-
paragraphs (A) through (C), cach individual terres-
trial broadeast station that has gross revenues in

any calendar year of less than $1,250,000 may elect

*HR 4789 TH
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to pay for its over-the-air nonsubscription broadeast
transmissions a royalty fee of $5,000 per year, in
lieu of the amount such station would otherwise be
required to pay under this paragraph. Such royalty
fee shall not be taken into account in determining
royalty rates in a proceeding under chapter 8, or in
any other administrative, judicial, or other Federal
Government proceeding.

“(E) Notwithstanding the provisions of sub-
paragraphs (A) through (C), each individual terres-
trial broadeast station that is a public broadeasting
entity as defined in section 118(f) may cleet to pay
for its over-the-air nonsubscription broadeast trans-
missions a royalty fee of $1,000 per year, in lieu of
the amount such station would otherwise be required
to pay under this paragraph. Such royalty fee shall
not be taken into account in determining royalty
rates in a proceeding under chapter 8, or in any
other administrative, judicial, or other Federal Gov-
ernment proceeding.”.

(2) PAYMENT DATE.—A payment under sub-
paragraph (D) or (E) of section 114(f)(2) of title
17, United States Code, as added by paragraph (1),
shall not be due until the due date of the first roy-

alty payments for nonsubscription broadeast trans-

*HR 4789 TH
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missions that are determined, after the date of the
cnactment of this Aet, under such section 114(f)(2)
by reason of the amendment made by section 2(b)(2)
of this Aect.

(b) TRANSMISSION OF RELIGIOUS SERVICES; INCI-

DENTAL UskEs oF Music.—=Section 114(d)(1) of title 17,
United States Code, as amended by section 2(b), is further
amended by inserting the following hefore subparagraph
(B):
“(A) an eligible nonsubscription trans-
mission of—
“(i) services at a place of worship or
other religious assembly; and
“(i1) an ineidental use of a musical
sound recording;”.
SEC. 4. AVAILABILITY OF PER PROGRAM LICENSE.

Section 114(£)(2)(B) of title 17, United States Code,
is amended by inserting after the second sentence the fol-
lowing new sentence: “Such rates and terms shall include
a per program license option for terrestrial broadecast sta-
tions that make limited feature uses of sound recordings.”
SEC. 5. NO HARMFUL EFFECTS ON SONGWRITERS.

(a) PRESERVATION OF ROYALTIES ON UNDERLYING

Works.—Section 114(1) of title 17, United States Code,

is amended in the second sentence by striking “It is the

*HR 4789 TH
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intent of Congress that royalties” and inserting ‘“Royal-
ties”.

(b) PuBLIC PERFORMANCE RIGLTS AND ROYAL-
TIES.—Nothing in this Act shall adversely affect in any
respect the public performance rights of or royalties pay-
able to songwriters or copyright owners of musical works.

O

*HR 4789 TH
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Mr. CoBLE. Thank you, Mr. Chairman. Mr. Chairman, most of
our colleagues here—strike that. Many of our colleagues here and
perhaps most, but certainly many regard this bill as black and
white. If you support the performers, you are adamantly opposed
to the broadcasters. If you support the broadcasters, you are ada-
mantly opposed to the performers. I don’t see it, Mr. Chairman, as
black and white. I see subtle shades of gray. And I hear and read
compelling and convincing arguments and positions from each side.

Mr. Chairman, as you know, on this Hill when Members of Con-
gress don’t want to become involved with issues, their stock answer
is I have no dog in that fight, and I am therefore removed. Folks,
I have nothing but dogs in this fight.

The broadcasters on the one hand, friends, performers on the
other hand, friends. For two and-a-half decades, Mr. Chairman, or
almost two and-a-half decades on issues involving the broadcast in-
dustry I have come down on the side of broadcasters, not just be-
cause I like them, which I do like them, but because their positions
were sound and meritorious.

But the issue before us, I believe—this may be subject to inter-
pretation. But I believe the issue before us, Mr. Chairman, leans
toward the performers. I think the performer right advocates prob-
ably have the better of the argument.

Last week I announced that I intend to support the bill at mark-
up. I was not a co-sponsor because I wanted to retain my objec-
tivity. I reached that decision, my friends and Mr. Chairman, after
much deliberation and consideration of the respective arguments
presented by all of my friends on either side of the issue.

While I still have questions going forward that I hope we can ad-
dress about how precisely the law should be amended as well as
concerns about the timing and implementation of any changes, the
deciding factor for me is that the idea of continuing this exemption
in perpetuity just does not strike me as the right thing to do.

I have difficulty in reconciling a system of copyright law, Mr.
Chairman, that requires radio stations to pay the owners of musi-
cal works a royalty, but denies such treatment to the owners of
sound recordings. Nor does it make sense, in my opinion, for the
copyright law to, in effect, choose sides and grant preferences to
one technology over another, as in this case, where satellite and
Internet radio broadcasters pay copyright royalties to the owners of
sound recordings and musical works, but traditional radio pays roy-
alties to only the owners of the musical works.

And finally, Mr. Chairman, you will remember as television
broadcasters maintained that they should be paid retransmission
consent fees when cable companies carry their signal. It seems to
me that the Federal law ought to provide the owners of copyrighted
works, which after all are property, payment when their works are
selected to be performed publicly and for profit by other broad-
casters.

I recognize that changing the law in a manner that affects an en-
tire industry, particularly one that is as valuable to our commu-
nities as our home town broadcasters, is not something that ought
to be done hurriedly. If this change is to be made, Mr. Chairman,
I hope we will be able to benefit from active discussions and in-
volvement by those who will be most directly affected about how
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best to transition from the old world of complete exemption to the
new world of full participation in this aspect of our copyright law.

Mr. Chairman, I thank you for having convened this hearing
today and for assuring all of us that we have excellent witnesses
so we can benefit from their perspective. It is good to have all of
you with us.

And, Mr. Chairman, with that I yield back the balance of my
time.

Mr. BERMAN. Well, thank you very much, Mr. Coble.

And I now am pleased to recognize a co-sponsor of this legislation
and the Chairman of the Judiciary Committee, Mr. Conyers, for an
opening statement.

Chairman CONYERS. Thank you, Chairman Berman.

I welcome all of our witnesses here today. And I would just like
to see a show of hands of all the performers and artists that are
with us today. Raise your hands. I even see some instruments out
there in the audience as well. Thank you.

And I am reminded of the passing last week of one of the found-
ing fathers of rock and roll, Bo Diddley, who I know would be look-
ing down upon us today thinking of how much progress we are
making. Unfortunately, he didn’t see much fairness in terms of
compensation in his lifetime. And I have been working on this
issue, I say without embarrassment, longer than anybody else here
in the Congress.

But Howard Berman has done an excellent job, not just as Chair-
man of this Committee on Intellectual Property, but in terms of his
new responsibilities as Chairman of the Foreign Affairs Committee
as well. And his description of this issue doesn’t require me to add
any additional comments.

I am not leaning slightly in favor of this bill. I am 100 percent
in support. And we are not going to rest until we get this taken
care of. Why? Because creativity and intellectual property consider-
ations are what the Judiciary Committee is all about.

We want to encourage and stimulate the great American sound
that now is enjoyed and repeated around the world. I happened to
be, in particular of all of our music, a jazz aficionado. And the lives
of musicians and performers and singers has been unduly com-
plicated by the fact that we are not fully compensating them for all
of the great talent and the enjoyment that they have brought to us
across the years.

And so, for Chairman Berman and Ranking Member Coble and
all of us here on this Committee that support your great work, I
am very proud to see you today. And I think this is an historic mo-
ment in bringing the equity that characterizes this Committee in
terms of intellectual property, rights and creativity to a new high
to include you in, and not continue to exclude you out of, the great
benefits of this country.

Thank you.

[The prepared statement of Mr. Conyers follows:]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON COURTS, THE INTERNET, AND INTELLEC-
TUAL PROPERTY

I commend Howard Berman for his leadership in introducing H.R. 4789, and for
holding this second hearing on such an important issue.

As many of you know, earlier this week a resolution I and others introduced hon-
oring the contributions of a founding father of rock and roll, the great Bo Diddley,
passed the House.

While he was a music pioneer who created the very foundation of the majority
of the music played on the radio today, I mention Bo Diddley today because of his
tireless work in his later years for the cause of fair treatment of musical artists.

Unfortunately, Bo Diddley did not see such fairness in his lifetime. Despite all his
hard work and his invaluable cultural contributions, he had to stay on the road per-
forming into his 78th year.

He could not afford the “luxury” of retirement and only stopped performing last
year when complications from a stroke forced him to.

Bo Diddley would be pleased that this Committee is doing more than just talking
about performance rights—that we are taking action to promote fairness in the
treatment of musical artists.

The current situation is quite simply not fair to the recording artists or to the
recording labels.

I'm sensitive to the interests of broadcasters, and have taken pains to ensure that
they are not harmed. But everyone but the broadcasters agrees that the current sys-
tem is seriously flawed.

Every other platform—including satellite radio, cable radio and Internet
webcasters—pays a performance royalty. Terrestrial radio is the only platform that
does not pay a royalty for use of an artist’s music.

That is a completely untenable situation in the 21st century.

The specific broadcaster exemption created in 1995 may have made sense for the
music marketplace of the 20th century, but with rapid changes in technology come
dramatic changes in usage. And the law should be updated to reflect those changes
when the old rationales no longer apply.

Calcification of the law—stuck in an outdated reality—is not acceptable if we are
to fulfill our constitutional directive of promoting creativity and innovation.

The bipartisan and bicameral legislation bill we are discussing today would create
fairness by bringing broadcasters up to the same standards that we require of other
music platforms.

Moreover, this bill will bring the United States in line with other developed na-
tions, every one of which currently grants performers a right to be compensated for
their work when it is broadcast on terrestrial radio.

If you were to go out on the street and speak to 100 people at random, most would
be shocked to hear that recording artists receive no monetary compensation when
their songs are played on broadcast radio.

Today we consider taking an important step closer to ensuring that artists who
enrich our lives with their talent are treated fairly, are able to reap a benefit from
their efforts at least somewhat proportional to their contribution.

This bill will establish a fair system in copyright law for compensating performers
of sound recordings, with appropriate accommodations for smaller stations, public
broadcast stations, religious services, and incidental users.

And it explicitly protects the public performance rights or royalties payable to
songwriters or copyright owners of musical works.

I look forward to hearing from our witnesses today as we consider this important
step.

Mr. BERMAN. Thank you very much, Mr. Chairman, for your
comments to me as well as your substantive remarks.

I now am pleased to recognize the Ranking Member of the Judi-
ciary Committee, my friend, Lamar Smith.

Mr. SmiTH. Thank you, Mr. Chairman. Mr. Chairman, I want to
thank you and Ranking Member Coble for having this hearing on
H.R. 4789, the “Performance Rights Act.” Recording artists con-
tribute their unique talents and ability to every song they perform.
These artists enrich the lives of their fans and listeners.
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Requiring a full statutory performance right for sound recordings
has been sought for many years. In 1995 Congress enacted the Dig-
ital Performance Royalty and Sound Recordings Act, which estab-
lished a compulsory license for sound recordings for non-interactive
cable and satellite services. It has only been since then that sound
reCﬁrdings have been subject to even a limited public performance
right.

At that time, Congress considered and determined to expressly
exempt both non-subscription transmissions and retransmissions of
sound recordings such as television, radio and business establish-
ment broadcasts. It reasoned that public performance on these
media benefits artists through increased record sales and thus
should not be subject to a new direct royalty payment.

I understand the witnesses for the broadcasters today will
present new evidence that they believe demonstrates a direct posi-
tive correlation between local radio airplay of songs and increased
revenue to artists and record labels. The reality is copyright law
does make distinctions among classes of owners and types of tech-
nologies with respect to both the entitlement to receive and the ob-
ligation to pay performance royalties.

Whether or not these distinctions are sensible and justified as
sound copyright policy will be the focus of discussion today and I
expect for some time to come. But neither this Subcommittee nor
the Congress operates in a world of academic theory. The decisions
we make impact the lives of real individuals and industries, and
the effects can be immediate and lasting.

As we move forward in studying this issue, we must anticipate
and consider the possible effects of any legislation in this area and
take appropriate steps to eliminate or mitigate harmful or undesir-
able outcomes. For that reason I appreciate the steps the Chairman
and other sponsors of this bill have taken to try and address the
specific concerns of certain communities and classes of broad-
casters.

In a moment we will have the opportunity to hear two broad-
casters’ own views of whether these proposed accommodations ad-
dress the concerns their members have with this bill. But before
we do, it appears that the primary justification for changing the
law seems to be to achieve parity among platforms, copyright own-
ers and our international trading partners. Without regard to the
specifics of each one of the parity arguments, it is likely that this
measure would actually create a number of new disparities that
may or may not be entirely justified by present or future cir-
cumstances.

That said, this is a complex issue. Outside the Committee ap-
proximately 200 of our colleagues have sponsored a resolution that
basically questions the content of this bill. It is clear that the advo-
cates for this measure have more to do to persuade our colleagues
in the House that this measure reflects sound public policy.

Mr. Chairman, again I appreciate your having this hearing
today. And I know there are meritorious arguments on both sides,
so we have much to learn. And I will yield back the balance of my
time.

Mr. BERMAN. Are there any other Members who would wish not
to follow my example and make brief opening statements?
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The gentlelady from Texas?

Ms. JACKSON LEE. Mr. Chairman, you have such an example it
is hard not to follow your example. And since I came in after your
example, I will assume that you had a distinguished comment to
make, one or two at least.

I do want to echo the comments of my distinguished Ranking
Member of the full Committee. We have much to learn. And as my
very distinguished Chairman indicated, that the rights of prop-
erties are cherished in this Nation. And I would imagine that we
are also facing, for many who are not here to speak, many who
have gone on, a great deal of hurt that we have to repair as well.

Property comes in many forms. It comes in the form of the intel-
lectual rights of so many musical giants of yesterday, today and to-
morrow. This past week I introduced commemoration of gospel her-
itage in the United States. I happen to believe that we should take
credit for some distinctly Americana music which may range from
rock and roll, jazz, gospel and many other, if you will, additions to
that line.

For that reason I believe that this legislation is very important.
And I would add that the ownership of all mom and pop locally
based radio stations are also property rights and assets that we
should be concerned with. So as I listen to the presentation of the
very important and renown witnesses, who I know will speak from
the heart and factually as well, I think that we have the makings
of an important balance.

And that is the balance that respect, tenets that are invested in
the Constitution, the due process and the respect of property and
as well the idea that someone’s hard earned intellect has to be re-
spected. And when I say the two distinguishing factors, I talk
about small businesses and small radio stations not versus, but
also the recognition of individual talents of which the Chairman of
the full Committee spoke.

So I hope that this hearing will find common ground to respect
these two important elements. And since this is the International
Intellectual Property Subcommittee, what better place for this de-
bate and discussion to go forward and the understanding of this
legislation and the resolution of this legislation and the fair treat-
ment, the fair treatment, the importance of fair treatment to all of
those who have given us joy, given us comfort and have given us
a few steps of dance when we needed it. I do think it is time to
resolve this in this manner as we go forward.

And with that, Mr. Chairman, I yield back.

[The prepared statement of Ms. Jackson Lee follows:]
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Thank you, Mr. Chairman, for your leadership in convening
today’s very important hearing on H.R. 4789, the “Performance
Rights Act.” I would also like to thank the ranking member, the
Honorable Howard Coble, and welcome our panelists. I look forward

to their testimony.
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This hearing will provide interested parties an opportunity to
comment on a bipartisan measure introduced December 18, 2007 by
Representatives Berman, Issa, Conyers, Shadegg,‘ Harman, and
Blackburn. This hearing will explore the benefits and drawbacks of
extending the scope of public performance rights to terrestrial
broadcast performances. Under current law, owners of underlying
“musical works” (i.e., the lyrics and musical notations), who, in most
cases, include the songwriter or the music publisher, are entitled to
receive royalties from statutory licenses for the public performance of
their works in terrestrial radio broadcasts. However, the copyright
owners of sound recordings and the artists featured in sound
recordings do not have a comparable right to royalties for the public
performance of their works in terrestrial radio broadcasts. This is in
contrast to certain digital broadcasts of songs, including cable,
satellite or webcasts, where the songwriters, performing artists and
copﬁght holders of sound recordings are typically entitled to public
performance royalties.

Since Congress first established copyright protection in sound
recordings in 1971, holders of such copyrights have had the right to

control the reproduction, distribution, and adaption of their works.
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The Copyright Act defines “sound recordings” as “works that result
from the fixation of a series of musical, spoken, or other
sounds...regardless of the nature of the material objects...in which
they are embodied.” Congress did not grant copyright holders the
right to control the public performance of their sound recordings,
since it believed that possession of the three aforementioned rights
would adequately compensate sound recording copyright holders.
Controversy has always existed over whether the “bundle of
rights” to a sound recording should include the right to control its
public performance. In a 1978 report mandated by the 1976
amendments to the Copyright Act, the Register of Copyrights
recommended that Congress add a sound recording performance
right. The Register predicted that new “technological developments
could well cause substantial changes in existing systems for public
delivery of sound recordings..[and] [i]n that event, it [would
be]...possible that a performance right would become the major
source of income from, and incentive to, the creation of such works.”
As the Register predicted, the growing popularity of Internet
broadcasting (“webcasting”) created an environment where the public

performance of copyrighted sound recordings became an important
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new source of both revenue and potential priacy. In 1995, Congress
responded to the introduction of “satellite and digital technologies
[that made] possible the celestial jukebox, music on demand, and
pay-per-listen services on the Internet by amending the Copyright Act
to create a performance right for digital transmissions in the Digital
Performance Right in Sound Recordings Act.-

Congress feared that “in the absence of appropriate copyright
protection in the digital environment...the creation of new sound
recordings and musical works would be discouraged.” Accordingly,
to address this concern, in the 1995 Act, Congress amended Section
106 to provide an exclusive right to perform copyrighted sound
recordings publicly by means of a digital audio transmission.
Significantly, the Act exempted “nonsubscription” transmissions and
retransmissions of sound recordings such as television, radio, and
business establishment broadcasts under the rationale that the public
performance of sound recordings on television and radio benefits the
owners of the sound recording in terms of record sales and thus
should not be compensable. For “subscription transmissions,” the
Act created a statutory licensing scheme that mandated the

transmitted to pay a royalty and comply with “other requirements.”
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These other requirements include: (1) not playing too many songs by
one artist in close proximity, (2) not publishing a program schedule in
advance, (3) not causing a listener’s receiver equipment to switch
from one channel to another in order to listen to more than one
artist’s songs in a row, and (4) including copyright management
information for the songs broadcast. For interactive tansmissions,
the Act did not include a statutory license mechanism and instead
required interactive transmission services to directly contract with
sound recording copyright owners, thus making licensing more
difficult.

In the intervening years, commentators have discussed the
benefits and drawbacks of extending the public performance right to
all sound recordings. The primary beneficiaries of the absence of a
full public performance right in sound recordings are terrestrial radio
stations. These broadcasters strongly oppose the creation of a public
performance right for sound recordings on a number of grounds,
which include the expense involved in directly compensating
copyright owners of such works as well as their perception that
recording artists are adequately compensated directly through the

“free” promotional value that airplay provides. Others maintain the
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view that a general public performance right will encourage those
who make sound recordings to increase their pro&uction and justly
benefit the artists and musicians featured on sound recordings.
Through Article I, Section 8 of the Constitution, Congress has a
mandate to “promote the progress of science and the useful arts...by
securing for limited times to authors..the exclusive right to

»

their...witings...”. In exercising this Congressional mandate, today’s
hearing will examine whether extending the public performance right
to terrestrial radio broadcasts, as proposed by HR 4789, would
further this constitutional imperative,

I look forward to hearing from our distinguished panel of

witnesses. Again, thank you Mr. Chairman for holding this hearing, 1

yield the remainder of my time.
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Mr. BERMAN. I thank the gentlelady.

The gentleman from Florida, Mr. Feeney?

Mr. FEENEY. Thank you, Mr. Chairman, for bringing this impor-
tant issue to us. And I think the gentlelady from Texas used the
word balance. And I think that is what the hearing today hopefully
is all about, how we consider the Performance Rights Act in this
Subcommittee how we balance the rights of copyright owners to be
compensated for the use of their work and the interest of terres-
trial broadcasters who currently enjoy an exemption, but also pro-
vide some great utility to America and our communities.

Since the beginning of the radio music era, terrestrial broad-
casters have been exempt from paying performance royalties. For
decades radio was virtually the only medium that efficiently took
artists’ works and put them into the ears of Americans. If you be-
came a major artist in America, radio played a pivotal role.

They promoted CD sales, before that, record sales, concerts, en-
dorsements, et cetera. But the technology explosion over the last
quarter century has not only changed the music and broadcast in-
dustries, but it has changed markets, and it has changed America
itself.

Satellite-based radio, Internet sales and music, other subscrip-
tion-based services have entered the marketplace and altered the
dynamic by which artists are exposed to the general public. In
some instances, artists have gained substantial amounts of expo-
sure in the marketplace by uploading their songs to social net-
working sites like MySpace, for example. Users listen to the music
and recommend it to their friends on the site.

Nevertheless, the promotional value of local radio airplay does
seem to translate into some significant revenues for some artists
and record labels for some period of time after a song is initially
released. While the promotional value is real, we can also see a
clear property right that belongs to the performing artist or their
supporting record label or a combination of both. Generally speak-
ing, the purpose of the copyright law is to give creative minds and
talented individuals exclusive control over the use and exposure of
their work.

I formed on a bipartisan basis with several colleagues the intel-
lectual property caucus in this House. The two questions are di-
rected at the heart of the issue before us today. Number one, does
the current promotional value in light of changes in technology of
radio airplay fairly compensate artists and radio labels for their
copyrights? Secondly, should Congress continue to intercede in the
marketplace to categorically determine that promotional value of
music and that it is always sufficient payment for artists in the
changing marketplace?

In this rapidly changing environment of mass media we can ex-
pect intellectual property issues not just in this arena, but in many
other technological areas to force this Committee to deal with up-
dates in the way we protect intellectual property and reward and
protect artists or others that are involved in grading intellectual
property.

But I think the gentlelady from Texas put it right. Balance is the
key for me here. I look forward to hearing the witnesses’ testimony.
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I have met extensively with all sides in this argument and grateful
that the Chairman has held this hearing today.

Mr. BERMAN. I thank the gentleman. His time has expired.

The gentleman from Tennessee, Mr. Cohen?

Mr. COHEN. Thank you, Mr. Chairman. This issue is one that af-
fects quite a few of my constituents in Memphis and also some
folks in Nashville who are also my constituents. I lived there for
many years. And they are songwriters and they are singers, per-
formers. And while the songwriter has been compensated—and I
have a strong alliance and appreciation of songwriters—I think
that the singers and performers have been shortchanged.

I met Sammy Conn one time, and it was great to meet him. And
I have read about Timmy Van Heusen and listened to Harold
Arlen’s music over the years and all these great songwriters. And
they have produced beautiful music, and they were geniuses. But
if it weren’t for Frank Sinatra singing their songs, people wouldn’t
be listening.

There is a way that a performer delivers a song that makes it
special. And, yes, the songwriter creates it, and the songwriter is
compensated. But without the singer emoting and making it spe-
cial, you are not going to have people listening.

I agree that back in the 1950’s people like Allen Freid who
played rock and roll and Dewey Phillips in my home town of Mem-
phis who kind of got Elvis out there—without them spinning
records that people otherwise wouldn’t have had access to, you
wouldn’t have had rock and roll. You might not have had Elvis.

But that is not the situation anymore with the Internet and
other forms out there. It is not the disc jockeys who are mostly
playing program music which doesn’t give people who were origi-
nally creative people, originators, an opportunity to really get
heard. Those people are getting heard on low-frequency stations,
the ones that I am pleased this bill takes into consideration. And
I appreciate the RIAA and everybody else that worked with NPR
and the small wattage stations to see that they are not adversely
effected by what wasn’t intended in this bill.

They are the ones that give the new creative folks an oppor-
tunity. It used to be that the major broadcast stations did. That
doesn’t happen anymore.

So I think it has been an injustice that the performers had—
Elvis, I don’t think, ever wrote a song. I doubt Frank Sinatra did.
But nobody could perform a song like Frank Sinatra and Elvis.
When you think of singers and you think of music, you think of
them. You don’t think of Stoller and his partner. You don’t think
necessarily of Sammy Conn or Jimmy Van Heusen. You think of
Elvis. You think of Frank Sinatra.

When I think of “These Boots are Made for Walkin’,” I think of
Nancy Sinatra. I am not sure if another singer could have made
them dance, could have made them walk. Lee Hazlewood wrote it,
but it was Nancy that made those boots walk. And it is the per-
former that makes things special.

So they need to be compensated. I think we have come a long
way. And I am pleased to be part of this Committee that is going
to end this injustice that has gone on for years and the free use
of these great people’s talents.



22

And if T can take 1 minute to reflect, I want to thank Ms. Sinatra
for being here. I am a big fan of her father’s, have seen him per-
form four or five times in my life, have his picture up, a big picture
in my home and all kind of Sinatra books everywhere. But he came
to Memphis and performed at the St. Jude shower of stars on sev-
eral occasions, which was a big thing in Memphis and a big thing
for me to attend.

And I know that when Elvis came back from serving in our mili-
tary in Germany you facilitated his going to be on that show. And
I don’t think there is a greater moment in show business, even
though they made those songs, than your father singing Love Me
Tender and Elvis singing Witchcraft, a great moment. Thank you
very much.

[The prepared statement of Mr. Cohen follows:]
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I am a strong supporter of H.R. 4789, t_he “Performance Rights Act.”
Notwithstanding the efforts of broadcasters and other opponents of this legislation, the
issue that the Act addresses is straightforward. Internct, cable, and satellite radio are
required to pay performance right royalties to holders of sound recording copyrights, and
such royalties are an essential source of income to recording artists. There is no good
reason why the far larger and more profitable terrestrial radio broadcasters should remain
exempt from this same obligation.

Opponents raise numerous arguments that have nothing to do with whether
Congress should establish a performance right for over-the-air public performances of
sound recordings. Rather, they seek to change the subject by demonizing and ridiculing
the recording industry. Such arguments are unpersuasive and unhelpful. Moreover, this
tactic only serves to illustrate the fact that there are no meritorious arguments that
actually detract from the need to equalize the rights of sound recording copyright holders,
regardless of the medium through which their works are publicly performed.

[ recognize the valuable contribution that broadcasters make to the national
economy and the good works that they contribute to local communities around the
country. I do not wish for them to see my position on this issue as a slap at them.
Nonetheless, my judgment is that the merits of the arguments in this case weigh strongly
in favor of artists and record labels. Therefore, I urge my colleagues to' support H.R.

4789.
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Mr. BERMAN. I am pleased to recognize the gentleman from Vir-
ginia, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. I would like to
thank you and Ranking Member Coble for holding this hearing on
the Performance Rights Act. Because the United States has been
the pioneer for strong intellectual property protections, it is no sur-
prise that the copyright industries are so successful and are so cru-
cial to our national economy.

The U.S. copyright industries have created millions of high-
skilled, high-paying U.S. jobs and have contributed billions to our
economy. Today we are examining whether an exemption that has
existed for years which allowed terrestrial broadcasters to play
copyrighted works without paying performance rights royalties is
still justified in the digital age. This is a tough issue.

Broadcasters argue that recording artists receive great benefits
from the airplay their songs get, which result in higher sales for
the artists. While this is likely true, I believe that digital music
technologies have come to fruition over the past 5 to 10 years that
consumers do not rely solely on terrestrial broadcast stations for
their music any more. Other media like satellite radio and online
broadcasters also deliver promotional value to the recording artists
that they pay performance right royalties.

On the other hand, I am very concerned about maintaining local
radio programming. Local radio programming is one of the best and
least expensive ways that citizens gain access to news and emer-
gency information in their communities. At a time when consolida-
tion seems to be the norm, I believe it is important to do what we
can to encourage radio stations to continue to provide local news
and information, which often is done at cost or at a loss to the
radio stations.

As such, I am pleased that H.R. 4789 contains provisions to
grant relief to small radio operators who fall underneath the rev-
enue threshold in the bill. However, I am still concerned that the
exemption does not strike the right balance, that some radio sta-
tions that provide excellent local programming that may make
enough money to just clear the revenue threshold of the bill will
be on the fringe.

It would be a shame if this legislation were to be the last straw
that caused stations like these to make the decision to go ahead
and sell to a national conglomerate. I am working to ensure that
local programming is not adversely affected by the good intentions
of this bill. And it is my hope that the Chairman and Ranking
Member of the Subcommittee will join me in this effort.

And again, I thank you for holding this hearing. And I look for-
ward to hearing from all of our very interesting witnesses today.

Mr. BERMAN. I recognize the gentleman from California, Mr.
Sherman.

Mr. SHERMAN. Thank you, Mr. Chairman. Thanks for introducing
this bill and for your 20 years of work to try to bring fairness and
justice to those who perform.

You know, you get a lot of wisdom before kindergarten from fairy
tales. And we learned before kindergarten that terrible things hap-
pen to a society that refuses to pay the piper. As Americans we be-
lieve in the rule of law. We believe in the protection of private
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property. We have one highly anomalous exception, and that is the
rights of performers of recorded music.

The unfairness and anomalous situation is proven by so many
examples. We see that satellite and cable broadcasters have to pay,
giving them an unfair disadvantage perhaps when they compete
with broadcasters. At the same time, no one has argued recently
that the satellite and cable broadcasters should not have to pay the
performance artists, yet they do as much for promotion as do the
broadcasters.

We hear the use of the word tax, which is an ugly misuse of the
English language. A tax produces revenue for government. This bill
will not.

And where would we be if the Chinese decided that they could
use any patent or copyright for anything they manufacture and if
our private companies want a royalty, that is a tax that they are
not obligated to pay? Of course, imagine a Chinese textile company
making Mickey Mouse t-shirts and saying we don’t have to pay the
Disney company. After all, we are promoting Disneyland.

The idea that the satellite or cable broadcasters of paying a tax
is absurd. The idea that the broadcasters are paying a tax when
they pay for sports broadcasting is absurd. Calling this a tax is ab-
surd.

One could imagine that I could take my TiVo, record any tele-
vision broadcast, edit out the commercials, Webcast that. Would I
then when stopped from that activity say I am being taxed, I am
promoting the program? Because if people watch last week’s epi-
sode they are be inspired to watch this week’s episode.

Where are the broadcasters demanding that I start that activity,
that I have the legal right to do so? Don’t they need their programs
promoted? Likewise, the idea that somehow this promotion justifies
the free use of these works is absurd. Imagine Lindsey Lohan
steals a car from the Hertz lot, drives it around, refuses to pay and
then says I was promoting Hertz.

Now, it is true that under this bill some may decide—and this
is the voluntary right of any property owner—to allow the use of
their property without compensation. Hertz might very well decide
to give Lindsey Lohan the key. But she can’t steal them under our
law.

Likewise, some garage band may decide that its best approach is
to allow free broadcast, uncompensated broadcast of their efforts.
I should point out also that this bill is important from a U.S. com-
petitiveness standpoint. Our current law puts this at odds with the
laws of the rest of the world.

We both sit on the Foreign Affairs Committee and know how im-
portant it is to the Chairman of the Foreign Affairs Committee that
we reach out to the world and show that we are willing to har-
monize our behavior with world expectations. And in addition we
would pick up some $70 million for our artists from foreign sources
perhaps providing some slight help with our enormous great def-
icit.

We ought to believe in the rule of law, the right to private prop-
erty. And that means that you do not allow people to steal—that
is to say to take the use of private property without permission and
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without compensation. This bill is long past due. Put me down as
undecided. I yield back.

Mr. BERMAN. The gentleman from Florida, Mr. Keller?

Mr. KELLER. Thank you very much, Mr. Chairman.

Thank you, to the witnesses, for being here. I certainly respect
your opinions on both sides and look forward to hearing from you.

There is a bit of a distinction about how folks in this industry
get their revenue. Songwriters get most of their royalties to do the
public performances of their musical compositions. While record
companies and performers get most of their money through record
sales, concert tickets and merchandising. And there is no question
that record labels and artists both are hurting right now for two
principle reasons.

Number one, it is piracy. I am very sympathetic to that cause
and have taken steps to help them. And number two, their busi-
ness model at times was a bit off. People didn’t want to pay $17.99
for a CD that had 12 songs on it and they only had one good song.
So folks went to iTunes and bought that song for 99 cents instead.
And now the music industry has adapted, and hopefully they can
reap the benefits of that.

But these two things that are hurting the music industry were
not caused by broadcasters. In fact, the benefit of having songs
played on the free radio by the local radio stations are tremendous.
When the songs are played, record sales go up. When concerts are
promoted, concert attendance goes up. When more people attend
concerts, merchandising profit goes up, all to the benefit of these
artists and record companies.

In fact, the benefits that local radio stations provide to artists
and record labels is so great that these record labels would pay the
stations if they were able to get away with it. In fact, that is what
used to happen in the 1950’s. We had payola scandals. And payola
is the practice by which a record label and some independent pro-
moters offer money and other gifts in exchange for broadcast
airtime for particular songs or artists.

It was such a benefit that the practice has continued as late as
December of 2006. One company, a radio conglomerate called Inter-
com settled a suit brought by the New York attorney general for
$4.25 million for engaging in payola. So clearly, there must be
some benefit to the record companies and artists or else they
wouldn’t be paying the local radio station, sometimes illegally, to
play their musiec.

And so, it was mentioned that, well, look at what happens with
Disney. They get paid. Well, actually under this bill they don’t get
paid. This proposes to put a fee on the local radio stations only. If
you are playing the same songs in a Wal-Mart or a theme park like
Disney or at Olive Garden, the performer would not get paid. If you
want to be intellectually pure, then you should be paid in those
venues just as well as on the—if the song is played on the radio.

And so, I am looking forward to what the witnesses have to say
about these issues. I was amused to see a letter. This was issued
yesterday by the Department of Commerce in support of this bill
where they say that there is an economic benefit to broadcasters
from this bill. I would be curious if the broadcasters feel that there
is an economic benefit, if they think this is in their best interest.
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And I look forward to hearing from both sides on this issue. And
thank you to our witnesses. I yield back the balance of my time.

Mr. BERMAN. I thank the gentleman.

And I yield to the gentlelady from California, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman. I will be brief. I know
we all want to listen to our witnesses.

But I just wanted to say I think there are good arguments that
we will hear on both sides of these issues—of this issue. But one
of the things that is of concern to me is that if we are going to have
kind of a parity situation, we need to look at platform parity as
well. To me, it doesn’t make sense to have technology used to de-
liver music determine the amount of royalties that are going to be
assessed.

And the recording industry feels that it is adversely impacted by
the absence of performance royalties from the terrestrial broad-
casters. The broadcast industry argues that royalty payments will
devastate local radio. But the industry that is in real trouble today
is Internet radio. Many Webcasters are facing royalty payments
that are in excess of their entire revenues. And the Arbitron data
now shows that Internet radio listenership is falling.

We have 150 Members of the House who co-sponsored a bill to
take a look at that situation a year ago. And I would ask unani-
mous consent to put a letter in the record. We asked that we have
a hearing on this subject. I do think it is pretty essential to do so.

I mean, if we take a look at the cable/satellite fees, it is about—
well, the revenues, total revenues are about $2 billion in those sec-
tors. Six to 15 percent of it is being paid out in royalties. The Inter-
net radio companies generated about $150 million in revenue. And
they paid at least 50 percent of that revenue in royalties. And some
paid 100 percent of their revenue in royalties. Meanwhile, the
broadcast industry generated $15.5 billion, and they paid nothing.

So it seems to me that if we are going to take a look at disparity
across platforms and it is fair and appropriate to do so, it would
be a real mistake not to use the opportunity to also take a look at
Internet radio. And I think if we wait too much longer we are not
going to have a discussion because it is not going to exist any more.
And I think that would be a tragic outcome because if you want
to look at how new artists newly break in without being too be-
holden to labels, it is on Internet radio. That is really the freedom
and the opportunity.

And I have heard from some artists who are now telling me that
one of their top priorities is not pirates any more. It is Net neu-
trality so that they are going to have an opportunity to control
their future.

So I wanted to raise that issue. I look forward to hearing this de-
bate. But it will not be complete for me until we include the Inter-
net radio discussion.

And I thank the Chairman for recognizing me and yield back.

Mr. BERMAN. I thank the gentlelady.

And the gentleman from California, the chief Republican co-spon-
sor of this legislation, H.R. 4789, Mr. Issa?

Mr. IssA. Thank you, Mr. Chairman. And it has been a privilege
to work together on this bill and to see it come so far so quickly.
When you and I were talking about this, I guess, a year-and-a-half
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ago, I am not sure that we really knew that we would catch on so
quickly to people realizing that this is a question that has to be an-
swered now, not later.

Very clearly, I think the panel has heard that this is a divided
dais, that there are some people who are undecided. There are
some people who are, like Mr. Sherman, undecided in one direction.
I am also one of those people that is undecided in the direction of
the intellectual property holders.

But in setting the tone for this hearing and the markup to follow,
I would hope that I would set a tone for the broadcasters that my
co-authorship of this bill, my belief that this is clearly a law whose
time has come to be reviewed and changed does so with an under-
standing that broadcasters bought their band width. The vast ma-
jority of them didn’t get it for free yesterday. They, in fact, pur-
chased their station based on a set of rules of the road that existed
at that time.

In a strange and perverse way their stations were worth more
money because they didn’t pay the performer. That is a reality of
the price they paid.

So as we transition—and I am confident that we will go from free
being the balance between the two extremes to some amount of
money—I think we have to do so recognizing that, in fact, we are
in a transition. The broadcasters are transitioning from analogue
to digital. The recording artists are dealing with the days of the
eight-track and cassette being in the rearview mirror and the day
of the perfect digital master being available on the Internet being
here. And it has not been a pretty thing to deal with.

So I would hope that we start looking for the common ground
that we have not yet found. Broadcasters have, not just in large,
but in absolute unison, have told me that they cannot afford to pay
anything. I don’t believe that is true.

I do believe that this bill at least offers out an olive branch with
concessions for the small broadcaster and certain other broad-
casters, religious broadcasters and so on. I believe that there are
additional olive branches that can be offered.

I believe that a transition period, a significant transition period
could be put in this bill. But it won’t be put in if zero versus an
intellectual property right is the common ground that we are hav-
ing to choose between. We have to choose a compromise, which
means both sides have to come to the table.

To that end, I would hope that as we transition from this hearing
to the markup and beyond that we understand that at least in
some cases—for example, a performer whose records are no longer
available commercially cannot get the benefit of promotion on the
radio. So at least in that case there must be some alternative rev-
enue that a person would be entitled to if promotion by definition
gains them no benefit at all. And there are such artists.

I think additionally if we assume that in some cases the broad-
casters are, in fact, extremely valuable—the word payola was used.
And that is clearly illegal. But the fact is that I think that the com-
panies representing the artists and the artists themselves need to
come to terms with the fact that an arm’s length relationship pub-
licly, you know, done above the table that leads to real promotion
should be put in the work.
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Meaning your station should be able to say—because you have
an absolute right to play who you want to or not play who you
don’t want to—that, in fact, if you are going to put airtime into pro-
moting a new artist, if you are going to put airtime, quite frankly,
into playing the ones that everyone has forgotten—somebody
talked about 12 songs and only one was good. Well, I am a Harry
Chapin fan. So I have got to tell you I like them all. They are all
long, but I like them all.

And some of them don’t get the play time. And I would hope that
they would. So I would hope that we would come to the common
ground.

I for one—and I know the Chairman for another—would abso-
lutely welcome a constructive dialogue leading to innovative ideas
on how the broadcasters could find a way to transition to paying
some revenue, the intellectual property holders and their rep-
resentatives understanding that broadcasters will need to find rev-
enue in return for affirmative promotion, that we can bring those
two together.

So I look forward to this panel. I know that it will be diverse in
its views. But I also look forward to the negotiations that will be
necessary to bring this bill to be law.

And with that, I thank the Chairman for his indulgence.

Mr. BERMAN. The time of the gentleman has expired.

The gentleman from Georgia, Mr. Johnson?

Mr. JOHNSON. Thank you, Mr. Chairman. Mr. Chairman, last
week was the death of Bo Diddley, an artist who did not have con-
trol over his performances, over his works actually. And so, he did
not receive royalties for the performance of his hits. And at the age
of 79 he was still out touring trying to make ends meet. And I can
think of no greater tragedy than an artist who has caused so much
joy in the hearts of listeners to have to listen to their own rendition
played on broadcast radio and everyone else in the chain is getting
paid except for the artist.

And the artist has to go out and try to duplicate that perform-
ance every night, six nights a week, 250 nights a year, however
many nights it is, and could never rest on the just royalties that
should have been paid for that performance because we don’t have
that right here in the United States to pay performance royalties
to artists. They are not fairly compensated for their creativity and
for their investment.

They are paid royalties, these artists, when their music is played
on cable television, satellite radio or the Internet. But I think most
people don’t realize that when they turn on an AM or FM dial and
listen at a rendition that has played repeatedly over the past 30,
40, 45 years that the artists who made that rendition are not being
paid for the performance of that work.

And so, the Performance Rights Act, which I am a co-sponsor of]
I am proud to be a co-sponsor of, would correct that imbalance and
that injustice so that artists from pop stars to backup singers
would be fairly rewarded when broadcast radio stations played
their music. And this bill will ensure that musicians who are
threatened or artists who are threatened by today’s pervasive on-
line piracy would still have strong economic incentives and protec-
tions when they provide us with their works.
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Indeed, the architects of our political system realized that cre-
ativity must be protected. And Congress has a constitutional obli-
gation to protect these artists’ work. Article 1, Section 8 mandates
that Congress—Article 1, Section 8 of our Constitution mandates
that Congress, “Promote the progress of science and the useful arts
by securing for limited times to authors the exclusive right to their
writing.”

And understanding that writers and authors have this exclusive
right, it stands to reason that we should compensate the per-
formers of those rights for the work that they do as well. The
courts have held that this mandate applies not only to authors of
written works, but to all creators of intellectual property from in-
ventors to musicians. Congress must protect American creation as
the property of their creator.

I encourage my colleagues to support this legislation. It will re-
ward musicians for their work and other artists. And it will fulfill
our constitutional obligation to promote the arts by securing artists’
performance rights to the musical performances that they create.

And I yield back.

[The prepared statement of Mr. Johnson follows:]
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PREPARED STATEMENT OF THE HONORABLE HANK JOHNSON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF GEORGIA, AND MEMBER, SUBCOMMITTEE ON
COURTS, THE INTERNET, AND INTELLECTUAL PROPERTY

Judiciary Subcommittee on Courts, the Internet and Intellectual Property
Wednesday, June 11, 2008 hearing on H.R. 4789, the “Performance Rights Act™
Remarks for Rep. Hank Johnson

= The Performance Rights Act — of which I am a
cosponsor — will ensure that musicians and record labels
are fairly compensated for their creativity and

mvestment.

= Today, artists and labels are paid royalties when their
music is played on cable television, satellite radio, or the

internet.

> But most people probably don’t realize that they are not
compensated when traditional, land-based radio stations

broadcast their work.

= The Performance Rights Act would correct this
imbalance so that record labels and artists — from pop
stars to backup singers — are feiirly rewarded when radio

stations play their music.

= This bill will ensure that musicians and labels, who are
threatened by today’s pervasive online piracy, still have
strong economic incentives to provide us with their

music. . >>
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Judiciary Subcommittee on Courts, the Internet and Intellectual Property
Wednesday, June 11, 2008 hearing on H.R. 4789, the “Performance Rights Act”
Remarks for Rep. Hank Johnson

= Indeed, the arcitects of our political system realized that
creativity must be protected, and Congress has a
Constitutional obligation to protect these artists’ work.

Article One, Section Eight mandates that Congress:

“promote the progress of science and the useful arts by
securing for limited times to authors the exclusive right

to their writings.”

= The Courts have held that this mandate applies not only
to authors of written works but to all creators of
intellectual property, from inventors to musicians.
Congress must protect American creations as the

property of their creators:.

= I encourage my colleagues to support this legislation. It
will reward musicians and record labels for their work,
and it will fulfill our Constitutional obligation to promote
the arts by securing artists’ and labels’ rights to the

music they produce.
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Mr. BERMAN. I thank the gentleman.

The gentleman from Indiana, Mr. Pence?

Mr. PENCE. Thank you, Chairman. Thanks for calling this hear-
ing. I am very much looking forward to hearing from this panel,
our distinguished witnesses and people on whom I had a crush at
the age of 10.

Mr. BERMAN. It is not you, Tom.

Mr. PENCE. This is a very important issue. I want to identify my-
self with Mr. Keller’s remarks. I understand both sides of this en-
tertainment economy are hurting. And as Congressman Keller said,
I am aware that on the performance side the principal villain is pi-
racy.

And let me renew my appreciation for the Ranking Member’s
longstanding leadership on intellectual property issues and the
Chairman’s leadership in this area. This very Subcommittee exists
for the purpose of addressing and protecting the intellectual prop-
erty rights of the interests represented on this side of the argu-
ment.

The other is I am also aware that people are struggling among
terrestrial broadcasters. I made a living for about 10 years in and
around local radio back in Indiana. And in the ever more diverse
entertainment economy that we have today the point, -click,
download choices that simply weren’t there when people were out
trying to hustle advertising sales even back in the early 1990’s rep-
resents a very serious, if not existential threat to the economic vi-
tality of local radio and terrestrial radio. And so, I understand
those pressures very much.

And, Mr. Chairman, I am always interested in new business
models for the new economy. I can’t help but wonder aloud if radio
stations ultimately will be required by Congress to pay artists di-
rectly performance fees as considered in H.R. 4789. Shouldn’t radio
stations perhaps enjoy some of the revenues from sales within that
ADI? And doesn’t the technology actually exist today to allow a
portion of that revenue stream that comes out of that ADI to flow
back to replenish the coffers of performance fees that might be
paid? I just find myself thinking out loud about that.

Because I struggle with the Performance Rights Act as currently
crafted. Although I know there has been a sincere effort to carve
out exceptions and the like, religious broadcasters and local broad-
casters. But my question is oftentimes as performers if, you know,
you could pay radio stations to air your records, would you? And
that is usually the one where the most respected representatives
in this industry will look at me blankly and not answer me.

I mean, and if they, in fact, would be willing to pay, isn’t that
kind of prima facie evidence that there is value in the airtime? And
I listened with great interest to my colleagues’ thoughtful reflec-
tions on the life and career of Bo Diddley who recently passed. And
as he used the words how tragic it was for him to hear his records
played on a local radio station and not be compensated for that.
And I respect the gentleman’s opinion on that.

I would only add that I think the only thing more tragic for him
or any other artist than hearing their record played on a local radio
station and not being paid would be not hearing your record played
on a local radio station. I mean, the very opportunity for artists to
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be heard—I expect there have been generations of Americans who
have come to appreciate the genius of Bo Diddley and the genius
of other artists who have been able to sustain careers over many
decades precisely because of the infrastructure of local radio in
America that keeps the work of these people alive and before the
public.

So I am listening. I have an open, if not fertile, mind on these
issues. But I do bring these fundamental questions to this panel.
And I look forward very much to the testimony and to the ability
to have anyone on this panel respond to those core issues.

And I yield back.

Mr. BERMAN. I thank the gentleman.

The gentleman from Florida, Mr. Wexler?

Mr. WEXLER. Thank you, Mr. Chairman. I am not undecided. I
have two points that seem to me compelling. One, if I understand
it correctly, the radio stations took in $16 billion in advertising rev-
enue last year, and not one cent was paid out to compensate per-
forming artists for their music, which makes the radio station via-
ble. So $16 billion in advertising revenue, zero in payments to per-
forming artists. Something is wrong.

Some of our colleagues have talked about an issue of fair com-
pensation. This isn’t an issue of fair compensation. This is an issue
of no compensation.

We are not talking about 3 percent versus 5 percent or whatever
the number might be. This is zero versus $16 billion in revenue.

Also, this argument of well, we don’t have to pay because we pro-
mote. And I am just curious when unilaterally declaring that we
promote someone’s product, when that replaced in the American
economy the requirement that you pay for it.

It would be one thing if you negotiated it and both parties said,
well, because you are promoting it, therefore we will reduce our
price or you won’t have to pay us under certain circumstances. But
the idea that one party unilaterally says, well, I am promoting your
product, therefore I don’t owe you anything else—I just don’t un-
derstand how that fits into any type of economic model.

And when you take that argument to its logical conclusion, as
some people have talked about older music, well, does that mean
because older music really is well beyond being promoted that older
music should be paid for but newer music should not? Clearly, that
wouldn’t seem to be particularly sensible, either.

Thank you, Mr. Chairman, for pushing this very important issue.

[The prepared statement of Mr. Wexler follows:]
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PREPARED STATEMENT OF THE HONORABLE ROBERT WEXLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA, AND MEMBER, SUBCOMMITTEE ON
COURTS, THE INTERNET, AND INTELLECTUAL PROPERTY

Statement of Congressman Robert Wexler at Judiciary Committee Hearing on
H.R. 4789, “Performance Rights Act”

Mr. Chairman:

The music that we hear and enjoy on the radio is the product
of musicians’ hard work, creativity, and inspiration. A radio station
develops its identity through the type of music it plays, creating a
dedicated listening audience and paving the way for financial
viability. Because the music played by a station determines its
financial success, it is difficult to understand how radio stations
have been given a loophole in our Nation’s copyright laws that
excuse them from reimbursing the very artists and musicians who

created the music responsible for keeping a station on the air.

Fundamentally, I hope we can all agree on the principle of
basic equity, which underlies this discussion: It is wrong that
" musicians are paid when their music is broadcast on satellite radio,

internet radio, cable radio, when streaming broadcast signal online,
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internet streaming on mobile phones, but are not paid by AM and

FM stations.

Musicians are compensated in almost every country,
including Canada, Japan, France, Spain, Austria, Germany, and
many others. In fact, the United States currently stands with
China, North Korea, Sudan, and Iran as one of the few countries
that do not provide artists and musicians with a broadcast

performance royalty.

This gaping loophole would be closed by H.R. 4789, the
“Performance Rights Bill.” Under this bill, artists and musicians
would be rightfully compensated for their work by radio
broadcasters who, until now, have been reaping huge financial
benefits by playing music for free. This bill will ensure that all
traditional radio stations — AM and FM stations — pay a fair
performance royalty to artists when their music is played on a

station. These royalties will go to the performers, backup singers,
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studio musicians, and copyright holders, all of whom create the
music that is an indelible part of our daily lives. Collectively, they

are also responsible for the financial viability of a radio station.

Through advertising revenue alone, stations make
approximately $16 billion each year. However, not one penny of
the advertising revenue is used to compensate performing artists
for their music that makes a station viable. It is long past due that
Congress addresses the responsibility of stations to share their
revenue with the very musicians responsible for their financial

SucCcCcss.

However, it is important to recognize that not all stations are
broadcast to a large listening audience. There are many that
broadcast to our Nation’s rural communities. These stations that
depend upon a smaller listening audience should not be subject to
the same royalty assessment that those broadcasting to large city

markets should. The “Performance Rights Bill” rightly
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distinguishes between stations based upon the listening. audience
markets they target. Under this bill, small stations will only be
required to pay a flat annual fee, rather than a fee for each song

played.

Finally, in addition to expressing my continuing support for
this bill and for the ultimate fairness that it will deliver to recording
artists who have long deserved to be paid, I want to note my
concern that this bill does not help Internet radio companies which
seem to have suffered an injustice at the hands of the Copyright
Royalty Board. I am not a cosponsor of the Internet Radio
Equality Act because I do not think Congress should be legislating
royalty rates, but I do believe that a decision which imposes
royalties of 50, 60 and even 80 percent of revenue on services that
are legal, properly-monetized and clearly meeting a very strong
consumer need in this country, such as Pandora with 13 million

registered users, must be flawed.
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Moreover, I am sympathetic to concerns expressed by
Internet radio supporters that today's bill resolves concerns with
broadcast radio, but does not provide for parity among broadcast
radio, satellite radio, cable radio and Internet radio. Certainly
these services compete against one another and this Committee
should consider whether the rules and regulations should ensure
that the competition is fair rather than unfair. When a satellite
radio’s royalties are 6% of revenue and an Internet radio station’s
are 70% of revenue, something is unfair and this Committee

should be concerned.

I want to thank Chairman Berman for all his work on this
issue. He has been a tireless champion for all of the professionals
responsible for creating the music that makes stations successful

and who deserve to be compensated their work.



40

Mr. BERMAN. I thank the gentleman.

I should note for the record that the fact that a Member chose
not to speak on this issue does not mean that that Member is not
interested in this issue. Secondly, the warm-up performers are fin-
ished. We will now go to the main event.

Nancy Sinatra is a world famous recording artist with more than
24 chart hits in the U.S. and internationally, including the song
“These Boots are Made for Walkin’.” Nancy has written two books
about her father, Frank Sinatra. She is very active in charitable
causes, including Jerry Lewis’ MDA telethon and songs of love. In
2006 Nancy received a star on the Hollywood walk of fame in rec-
ognition of her career achievements and her contributions to soci-
ety, and for a long time, and I assume it still is, a constituent of
Los Angeles and our area.

Steve Newberry is president and CEO of Commonwealth Broad-
casting Corporation, a multi-station radio broadcast group with sta-
tions throughout Kentucky. Steve has served as vice-chair of the
National Association of Broadcasters Radio board of directors and
president of the Kentucky Association of Broadcasters Radio board
of directors and president of the Kentucky Broadcasters Associa-
tion. Steve has been active in public broadcasting having served for
6 years as a member of the national board of trustees of America’s
public television stations and 5 years as chairman of the Authority
for Kentucky Educational.

Charles Warfield, good to have you here again. He is president
and COO of ICBC Broadcast Holdings, which owns and operates 17
radio stations in New York City; San Francisco; Jackson, MS; and
Columbia, SC. Throughout his career Charles has served as top
manager for radio stations, including WRKS FM in New York,
WDAS AM/FM in Philadelphia and KKBT FM in Los Angeles.
Presently he serves on the Radio Advertising Bureau executive
committee. His community commitments have included the Amer-
ican Red Cross, the United Negro College Fund, the Urban League,
Harlem YMCA and various other groups.

Thomas Lee is the international president of the American Fed-
eration of Musicians of the United States and Canada. The AFM
is an international labor organization representing over 90,000 pro-
fessional musicians and over 230 local throughout the United
States and Canada. Mr. Lee is also a professional pianist and
served for 24 years on active military duty with the President’s
own Marine band performing 3 or more days a week at White
House functions.

It is a pleasure to have all of you here. We appreciate your pa-
tience.

And, Ms. Sinatra, why don’t you start?

TESTIMONY OF NANCY SINATRA, DAUGHTER OF THE LATE
FRANK SINATRA, LEGENDARY RECORDING ARTIST

Ms. SINATRA. Can you hear me? It is a blonde thing. I didn’t turn
it on. Sorry.

Chairman Berman, Ranking Member Coble, and Members of this
Committee. thank you all so much for inviting me here today. I am
very nervous. The truth is I would rather be at the Hollywood Bowl
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in front of 18,000 people singing a song. But I am very grateful to
you for inviting me.

When most people are asked how much do you think artists are
paid when their music is played on the radio they usually say a
few cents. But as our chairman knows, over the years he has
learned that we are paid zero. You all know that.

I actually feel like I should tear up my script and throw it out
because you have all said practically everything that is in here. But
then I wouldn’t be doing my job. So I will read ahead.

I want to thank Chairman Berman for the leadership you have
shown on this issue. On behalf of all recording artists—and this
goes for the musicians, the rhythm sections, the horn sections, the
reed sections, the string sections—whose names people don’t know
and, of course, the people whose names are on marquees, on a CD
cover or on an iTunes download. We are all very grateful.

Many years have gone by since we began trying to right this
wrong. Yet performers still are not compensated for the use of their
work on broadcast radio. And we are still here still trying to get
fair pay.

This is an injustice that compelled my father 40 years ago to
lend his voice to the cause of fairness. For some of the singers and
musicians that I know, especially back in the band era, their only
compensation was their initial salary as a band singer, a stipend
perhaps. But if they were to receive a royalty from their classic re-
cordings that are still being played four and five decades later, it
would mean the difference between having food and prescription
drugs or not.

Imagine, if you will, struggling in your job, perhaps for years, to
make the best product you can, a product made of your blood,
sweat and tears. And now imagine people taking that product to
use to build their own hugely successful businesses, just taking it,
no permission, no payment, no conscience.

Imagine those people telling you they are doing you a favor by
taking your product without your consent because some more peo-
ple might come to know about you and your product. Imagine those
people now telling you to shoo and go find compensation from those
other people. And by the way, make some more of that product so
we can take that, too.

Now, why is this scenario—does that mean something? Why is
this scenario so outrageous in the abstract, yet perfectly acceptable
in the reality of broadcasting? Why is the broadcasters’ exemption
allowed to rob us of our hard-earned income, including the millions
from broadcasters overseas, very important point, who don’t have
to pay us because our country doesn’t?

Why is the broadcasters’ exemption allowed to disadvantage
every other radio platform that does correctly pay us? In what
other business is the promise of some promotion justification for
taking someone’s product?

Again, we are in no way seeking to harm broadcasters. Please be-
lieve me. We just want our fair share. And that is why I was
pleased also to see that the legislation not only seeks fair royalties
for recording artists, but it protects songwriters and gives an im-
portant break to religious, educational, non-commercial and small
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radio stations, the ones, who, like the artists we are talking about
today.

Mr. BERMAN. This means that in about 10 minutes we are going
to have to recess for a while. But go ahead.

Ms. SINATRA. I will hurry. I will hurry.

Mr. BERMAN. No.

Ms. SINATRA. This search for justice is not about those of us
whose careers have branched out and lasted for decades. It is not
about me. It is not about my dad. Certainly, Dad wasn’t fighting
for this because he needed more money. His fight carried on by us
all is a simple one of fairness. We are in search of fairness.

Our power lies in communicating our situation and feelings. We
can sing about injustice, and our instruments can express our frus-
tration and yearning, but your power lies in making the change. I
hope you will consider supporting the Performance Rights Act. And
thank you very much.

I would like to know what is ADI. I don’t know what that means.

Mr. BERMAN. I know what ATD is.

Ms. SINATRA. Okay. I just got it. Thank you. I am sorry I took
so long.

[The prepared statement of Ms. Sinatra follows:]
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PREPARED STATEMENT OF NANCY SINATRA

Chairman Berman, Ranking Member Coble, and Members of the Subcommittee. Thank
you for inviting me to appear before you today to speak on the issue of a performance
right. I am here on behalf of musicFIRST, a coalition of over 13 music industry groups,
with more than 160 founding members and growing weekly. My bio is included in the
written materials submitted so I will not be talking about my 24 chart hits or anything
else about my 40 —plus year career.

When most people are asked, “How much do you think artists are paid when they’re
music is played on the radio?” they usually say a few cents. Mr. Chairman, over the
years you’ve come to know that this is not true, that we are paid zero. | want to thank
you for the leadership you’ve taken on this issue on behalf of all recording artists — from
the bass players, horn players, string players, drummers and vocalists, whose names are
rarely known by the public, to those who are fortunate enough to be the headliner on a
marquee, on a CD cover or an iTunes download. In my written testimony you will find a
long and winding road about why performers in this country don’t receive a performance
right, unlike those in virtually every other free market democratic country.

Mr. Chairman, this wasn’t and isn’t about the less than one half of one percent of
recording artists who become stars. My father championed the cause of all recording
artists, the vast middle class of singers and musicians some of whom are sitting behind
me today. 1t was, for him, not only a matter of principle or decency, but of simple logic
that all artists need to earn a living if they are to carry on. The fact that the United States
remains the only developed country in the world that does not compensate performers
when their music is played on the air, keeping company in this regard with North Korea,
Iran and China probably says it all right there.

The truth is few who undertake a career in music achieve mega-star status. Some are like
me, a couple of dozen hits, some touring opportunities and, if you get a big enough name,
radio will play your songs but only if they believed it would help them sell advertising.
Some have a megahit — the one hit wonders — but don’t achieve the level of success
people might think. Radio uses that hit every day to go to the bank. Imagine the recording
artist who recorded but didn’t write that hit, knowing that radio profits from that
recording but he or she does not.

Most recording artists are of the middle class variety — they work hard, make a living and
expect to be appropriately paid. Some are forced to tour until they die, if they can still
sell tickets. And of course, widows and widowers can’t tour at all. Lacking a pension,
many live out their old age hearing their songs on the radio knowing that radio is making
money while they are living in a home somewhere unable to make ends meet.

This struggle has been going on for a long time. Thirty years ago, in 1978, a report of the
Register of Copyrights stated:

“Sound recordings fully warrant a right of public performance. Such rights are entirely
consonant with the basic principles of copyright law generally, and with those of the
1976 Copyright Act specifically. Recognition of these rights would eliminate a major gap
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in this recently enacted general revision legislation by bringing sound recordings into
parity with other categories of copyrightable subject matter. A performance right would
not only have a salutary effect on the symmetry of the law, but also would assure
performing artists of at least some share of the return realized from the commercial
exploitation of their recorded performances.”

But the struggle began long before that, in the 1930s when recording artists were kicked
out of radio stations and replaced with their own recordings. Radio operators reasoned,
“Why pay performers to come into the studio and perform live, when we could play their
records for free?” Because copyright law was written before sound recordings existed,
the courts ruled that radio could get away with this. And when performers went to
Congress to get sound recordings included in copyright law, they met and keep meeting
the fierce, well-funded and powerful resistance of big radic. Three times this issue came
before Congress — in 1975, 1979 and 1981 -- and three times recording artists were
denied.

In 1995 recording artists were granted the performance right only for digital radio such as
satellite and the Internet. Now we have a situation where one format — AM/FM radio —
has a competitive advantage over another — digital radio. This isn’t any more fair to
digital radic than it is to artists.

The job of a recording artist is to take a composition and bring it to life — to infuse it with
their own love, sadness, anger, hope and longing and have the listener share in the
experience. It takes a lot of talent, hard work, and sheer persistence.

Imagine struggling in your job, perhaps for years, to make the best product you can —a
product made of your blood, sweat and tears. Now imagine people taking that product to
use to build their own hugely successful businesses. Just taking it — no permission, no
payment, and no consequence. Imagine those people telling you they’re doing you a
favor by taking your product without your consent because some more people might
come to know about you and your product. Imagine those people now telling you to shoo
and go find compensation from those other people. Oh, and by the way, make some
more of that product so we can take that, too.

Why is this scenario so outrageous in the abstract, yet perfectly acceptable in the reality
of broadcasting? Why is the broadcasters’ exemption allowed to rob us of our hard-
earned income, including the millions from broadcasters overseas who don’t have to pay
us because our own country doesn’t? Why is the broadcasters’ exemption allowed to
disadvantage every other radio platform that does correctly pay us? In what other
business is the chance of some promotion justification for taking another’s property?

Let me be clear: We love radio. All of us want to see it prosper and continue to grow —
why shouldn’t we? But it shouldn’t be at our sole expense. Performers value whatever
benefit broadcasters MAY provide. But we respectfully request that broadcasters
similarly value the benefit we DO provide them. 1t is OUR music that attracts their
listeners. Itis OUR music that creates their hugely valuable ad space. It is OUR music
that attracts listeners and drives the multi-billion dollar radio industry. Mr. Chairman,
Members of the committee, the radio industry earns $16 billion dollars a year from
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advertisers just for playing our music and pays the people who create the recordings
absolutely nothing. 1 don’t know of any business in America where people who do the
work aren’t paid for the products they produce.

Again, we are in no way seeking to harm broadcasters, just to be paid our fair share. That
is why I am pleased to see that the introduced legislation not only seeks fair royalties for
recording artists, but it protects songwriters and gives an important break to religious,
educational, non-commercial and small radio stations; the ones, who, like the middle
class artists we are talking about today, are working hard to make ends meet. In fact the
musicFIRST coalition sent a letter to all radio stations across the country, reaching out
and explaining the fair reasoning that went into this legislation. 1 would like to submit
that letter for the record.

This search for justice is not about me. It is not about my father. But we both add our
voices to a growing choir. Certainly, Dad wasn’t fighting for this because he needed
more money. His fight — carried on by us all — is one of simple faimess. It is about the
thousands of performers, some of whom attended the hearing, who scratch out a living
with their music. Why have these talented performers spanning generations and genres
had the courage to speak out? Because we are in search of fairess, for us and for the
thousands of performers and others who work so hard to make the music that you love.

Imagine, if you will, that the ability to record music had not been discovered until today.
And imagine that radio stations are all talk all the time. And imagine that the ability to
make sound recordings is finally discovered by a company like Microsoft or Apple. Now
can you imagine how much the big radio conglomerates would then have to pay for
sound recordings? Far, far more than they would have to pay under the proposed
legislation. Why? Because the music is valuable, and big radio can't take advantage of
Bill Gates or Steve Jobs the way they do recording artists. In a free market with an even
playing field the radio stations would gladly pay for the recorded music because they
know it’s the heart and soul of their businesses. The fact is radio has got an incredibly
good deal. They get the airwaves for free without having to pay the taxpayers a dime.
And they get to use any music they want, any time they want, without having to seek
permission of the copyright owners or the artists. For that, our hard working performers
ask for a small royalty commensurate with the rest of the free world.

Our power lies in communicating our situation and feelings. We can sing about injustice
and our instruments can express our frustration and yearning. But your power lies in
actually making change. 1hope you will finally correct this glaring inequity in our law
that my father and so many others have fought against. We hope you will support the
Performance Rights Act. Thank you.
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Mr. BERMAN. I am sorry if that was one of the initials I used
somewhere. Okay. Thank you very much. I did mention earlier that
all of your statements will be included in the record. We would ask
you to limit your testimony to 5 minutes. Probably after Mr.
Newberry we will have to recess. We have two votes which make
take 15 or 20 minutes and then come back and continue the hear-
ing.

Mr. Newberry?

Mr. CoBLE. Mr. Chairman, may I ask Mr. Newberry a quick
question? What does ADI mean, Mr. Newberry?

Mr. NEWBERRY. Area of dominant influence. It is a ratings defini-
tion for a market area or geographical area.

Mr. CoBLE. Thank you.

I didn’t know, either, Ms. Sinatra.

TESTIMONY OF STEVEN W. NEWBERRY, PRESIDENT AND CEO,
COMMONWEALTH BROADCASTING CORPORATION

Mr. NEWBERRY. Good afternoon, Chairman Berman, Ranking
Member Coble and Members of this Subcommittee. My name is
Steve Newberry, and I am president and CEO of Commonwealth
Broadcasting, which operates 23 stations located in Kentucky.
Thank you for inviting me to testify today on behalf of the over
6,800 local radio members of the National Association of Broad-
casters.

I can tell you that all broadcasters, urban, rural, religious, pub-
lic, community, ethnic, large and small broadcasters like me have
concerns and oppose H.R. 4789. Local radio provides to the record-
ing industry what no other music platform can, pure music pro-
motion. Radio is free. It is pervasive, and no one is harming record
label sales by stealing music from over the air radio.

Don’t take my word for it. Just look at the recent studies that
confirm local radio’s promotional value. First, NAB compiled a re-
port using data from the Nielsen Company and from Pollstar that
showed the extraordinary promotional value that local radio pro-
vides to artists and record labels. These slides unequivocally show
that there is a direct correlation between the number of spins or
plays on the local radio and the sales of albums and singles.

This direct and positive impact on record sales is consistent
across diverse genres and is seen regardless of the audience. As
you can see on the screen and also on the sheet in front of me, Tay-
lor Swift, who is the new country artist, has an increase in pre-
radio airplay. You also see a corresponding spike in record sales.
The sales mirror the spins. And it happens over and over with each
song.

Now, that correlation can also be seen with an artist who may
initially break on the Internet like Colbie Caillat. On her slide you
can see the early but modest bump in sales that resulted from
Internet play of her song Bubbly. But once she got exposure on
local radio, her sales hit the roof.

So clearly, there is a strong and predictive relationship between
radio airplay and sales. But can we quantify it in dollars and
cents? Yes, we can.

In a paper just released, economist and Ph.D., Dr. James
Dertouzos completed an economic analysis that measures the pro-
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motional value of free radio airplay to record sales. And according
to this analysis, Dertouzos found that the significant portion of
record industry sales of albums and digital tracks can be attributed
to local radio airplay at a minimum 14 percent and as high as 23
percent. That translates to between $1.5 billion and $2.4 billion of
promotion annually.

Now, those numbers only include the promotional value to record
sales. It would go even higher if it included the promotional value
of concerts, tickets or merchandise sales. And this is the promotion
that artists and labels are getting for free.

Under H.R. 4789 the value of this extraordinary promotional and
all of the financial benefits that come from it would be harmed. Ul-
timately, less music will be played. Less exposure will be provided
for artists, particularly for new artists and music sales will suffer.

On the international front it is simplistic to argue that because
other countries pay a performance royalty the United States should
as well. First, comparing the United States to totalitarian countries
like Iran or North Korea is just plain silly when you consider the
artistic freedom of expression that we have here in the United
States of America. But it is also comparing apples to oranges.

Most of these other countries created performance royalties when
the broadcast systems were either government owned and operated
or at least substantially subsidized by tax dollars. Often it was the
government who was paying the royalty.

The U.S. broadcasting system, however, is predominately pri-
vately owned and operated and does not receive any tax subsidies.
Clearly, the lack of a performance right has not affected the quality
or quantity of music in the United States. At the end of the day,
the U.S. recording industry is the most prolific in the world and is
more successful than the United Kingdom, France, Germany, Can-
ada, Australia, Italy, Spain and Mexico combined, all of which have
a performance fee.

Additionally, levying a new performance fee on local radio will
not and cannot establish true parity. Yes, satellite and Internet
radio do indeed pay performance fees. But satellite and Internet
generally rely on subscription fees and offer interactivity so lis-
teners aren’t encouraged to buy the music.

Most importantly, I want this Committee to understand what
this means to local radio should H.R. 4789 become law. Many local
radio stations are struggling to be profitable since most of our oper-
ating costs are fixed and our advertising revenues are flat, and
they are projected to remain flat in the foreseeable future.

I know the intent was to protect smaller market radio broad-
casters. But as an owner of local radio stations in rural markets,
I fear it does not.

I have been in local radio for many years, and for the life of me
I do fail to understand why the record labels are looking to local
radio to make up lost revenue. Because weakening radio will ulti-
mately harm the performers.

Local radio is a purely promotional vehicle for artists. Radio
airplay drives record sales. The system in place today has produced
the best broadcasting, music and sound recording industries in the
world. It is not broken. And it is not in need of fixing.
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Thank you for inviting me today to give my perspective on H.R.
4789. And I will certainly entertain any questions.
[The prepared statement of Mr. Newberry follows:]

PREPARED STATEMENT OF STEVEN W. NEWBERRY

INAB

NATIONAL ASSOCIATION OF BROADCASTERS

Hearing on H.R. 4789, the "Performance Rights
Act"

United States House of Representatives
Committee on the Judiciary
Subcommittee on Courts, the Internet, and
Intellectual Property

June 11, 2008
Statement of Steven Newberry
Commonwealth Broadcasting Corporation

On behalf of the National Association of
Broadcasters
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Good afternoon, Chairman Berman, Ranking Member Coble and
members of the subcommittee, and thank you for inviting me to testify today. My
name is Steve Newberry, and | am President and CEO of Commonwealth
Broadcasting Corporation, which operates 23 stations in Kentucky. | am testifying
today on behalf of the over 6,800 local radio members of the National

Association of Broadcasters.

Introduction

For decades, American radio broadcasters and the music and recording
industries have worked and thrived together. Record labels and performing
artists profit from the free exposure provided by radio airplay, while local radio
stations receive revenues from advertisers that purchase airtime to sell their
products and services. As a result of this mutually beneficial relationship, the
United States proudly claims the strongest music, recording and broadcasting
industries in the world.

| urge the Committee to see H.R. 4789, the Performance Rights Act, for
what it is, an enormous fee that will hurt American businesses, small and large,
and ultimately, American consumers. The current system has produced the best
broadcasting, music and sound recording industries in the warld. It is not broken
and is not in need of fixing.

H.R. 4789 Does Not Create “Equity” — It Takes a Fair System and Makes It
Unfair

The recording industry attempts to characterize the issue as one of

“parity.” But today there is no actual “parity” in the world of music licensing, at
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least not in terms of symmetry of compensation. Artists and songwriters are
compensated differently, and different media are subject to different royalty rates,
depending on the nature of the delivery system. In fact, that was the very reason
Congress created a limited digital performance right in the first place —to
compensate for perceived threats from certain types of digital transmissions but
not others. While the question may be asked whether current royalty rates for
various media reflect a rational basis to account for their differences, there is no
reason to believe that levying a performance fee on local radio broadcasters will
establish any sort of real “parity” in the complex arena of music licensing.

Although years ago it was an open question as to whether an artist’s
rendition of a song contained any copyrightable material, today no one seriously
questions that performers bring artistic value to the songs that they interpret.
Musical performers are respected as artists who create for fulfillment of their own
creative passion, for the enjoyment of audiences and for the consuming public
worldwide. And if they are both talented and lucky, performers might be able to
fashion a viable career in the music industry. Today no one would seriously
suggest that performers do not enrich and enhance musical compaositions with
their artistry, experience and interpretations of the songs. It is, however,
indisputable that performers and composers are compensated for their
contributions to sound recerdings quite differently.

Royalty allocation to musical work and sound recording copyright owners
has traditionally been unsymmetrical. Music producers and songwriters generally

receive the bulk of their royalties via the public performance of their musical
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compositions, while record labels and recording artists generally receive most of
their royalties via the sale of physical copies (e.g., CDs, digital downloads),
concert tickets, and merchandise.

This structure has developed piecemeal over the years, with Congress
granting a certain limited number of monopoly rights sufficient to motivate
composers and performers to create and disseminate musical works for the good
of the public. For example, Congress granted composers a limited monopoly
over their compositions with regard to deciding the first person who may record
them. Once that first person has recorded it, any other performer is free to record
the song without obtaining the composer’s permission. Composers would receive
the statutory mechanical royalty of a few pennies per song if their song is, for
example, recorded on a CD, but they were expressly denied unlimited control of
their creative output.

Not only are artists and songwriters compensated differently, but different
media are subject to different royalty rates, depending on the nature of the
delivery system. Moreover, differing standards apply to different services. Thus,
the Copyright Royalty Board set royalties for satellite radio — XM and Sirius — at 6
to 8 percent of revenue (originally set at 13 percent and then adjusted downward,
due to consideration of so-called “fairess factors”), far lower than the rate
assessed on Internet radio, which can run to several hundred percent of a small
webcaster’s revenues (based on the onerous “willing buyer/willing seller”

standard).
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The recording industry also contends that broadcasters should pay a
performance fee as a matter of “fairness.” But the symbiotic relationship that has
evolved over the decades is actually the very essence of fairness. Both the radio
and recording industries profit from the tremendous promotional value of the
performance of music on local radio stations, a fact which Congress has
repeatedly recognized over the decades. The recording industry invests money
promoting songs in order to garner radio airplay and receives revenues when
audiences like and purchase the music they hear. Reciprocally, playing music
generates value for local radio and its advertisers. The result is that radio stations
have been the driving force behind record sales in this country for generations.

Data from The Nielsen Company (Nielsen SoundScan and Nielsen BDS)
and Pollstar track the relationship between “spins” of songs on the radio and the
resulting sales and clearly demonstrate that artists and record labels derive
significant value from local radio airplay.

Although there have been few efforts to quantify the value of this
promotional benefit, a soon to be released study finds that a significant portion of
industry sales of albums and digital tracks can be attributed to radio airplay — at
minimum 14 percent and as high as 23 percent. Local radio is providing the
recording industry with significant, incremental sales revenues or promotional
sales benefit that range from $1.5 to $2.4 billion annually.

The recording industry claims to be trying to close a “loophole” in the law
but neglects to point out that H.R. 4789 is specifically targeted at the over-the-air

broadcasts of local radio, leaving untouched numerous other entities and venues
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that play recorded music and are covered in foreign jurisdictions, such as hotels,
restaurants, bars, nightclubs, sporting arenas, shopping malls, retail stores,
health clubs, etc.

Further, by providing a $5,000 cap for what the recording industry
estimates to be 75 percent of broadcasters (which would be devastating for each
small broadcaster, although considered minimal by the recording industry), the
purpose of the proposed legislation is clearly not to remove an existing
“‘exemption” but, instead, to siphon funds from the coffers of the top 25 percent of
radio broadcasters into a recording industry suffering from flagging revenues due

to piracy and an antiquated business model.

The Impact of a New Performance Fee on Local Radio Broadcasters Would
Harm the Health of Local Radio Stations Across the Country

The recording industry’s legitimate difficulties with piracy and its failure to
adjust to the public’s changing patterns and habits in how it acquires sound
recordings was not a problem created by local radio broadcasters, and local
radio broadcasters should not be required, through a new tax or fee, to provide a
new funding source to make up for lost revenues of the record companies.
Indeed, the imposition of such a new fee could create the perverse result of less
music being played on radio or a weakened radio industry. For example, to save
money or avoid the fee, stations could cut back on the amount of pre-recorded
music they play or change formats to all-talk, ultimately providing less exposure
to music. This could not only adversely impact the recording industry, but the

music composers and publishers as well.
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A new performance fee would have a particularly adverse impact on local
radio stations in small and medium-sized markets that are already struggling
financially. Were such additional fees imposed, in the face of competition from
other media, many of these stations would have to spend more time in search of
off-setting revenues that could affect the time available for public service
announcements for charities and other worthy causes, the coverage of local
news and public affairs, and other valuable programming. In addition, as
broadcasters try to adapt their traditional business models to include new
technologies, they are required to pay sound recording performance fees on
these new digital uses on the Internet and other new technologies, including
streaming, podcasting, digital downloads, etc.

As local radio broadcasters have demonstrated on many occasions,
stations serve the public interest by airing local and national news and public
affairs programming and a variety of other locally produced programming that
serves the needs and interests of their audiences, including sports, religious and
other-community-oriented programming.” No other radio service, including
satellite or Internet, provides this amazing level of service to communities across

the county.

! See, e.g., FCC Broadcast Localism Hearing, Rapid City, SD, Statement of Alan Harris
at 2 (May 26, 2004) (three Wyoming radio stations broadcast 72 local newscasts every
week, about 40 sportscasts, and a daily public affairs interview program); FCC
Broadcast Localism Hearing, Monterey, CA, Statement of Chuck Tweedle at 3 (July 21,
2004) (three Bonneville radio stations in Bay area broadcast more than four hours of
locally produced newscasts every week); FCC Broadcast Localism Hearing, San
Antonio, TX, Statement of Jerry Hanszen at 2-3 (Jan. 28, 2004) (on a typical day, two
small market Texas radio stations broadcast five local newscasts).
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The commitment of local radio broadcaster to public service and their local
communities can be further measured by their tangible community services. In
calendar year 2005, the average local radio station ran 169 public service
announcements (PSAs) per week. This is the equivalent of $486,187 in donated
airtime per radio station per year, or a total for all radio stations of $5.05 billion.2
Sixty-one percent of the PSAs aired by the average radio station during 2005
were about local issues, and 71 percent of radio stations aired local public affairs
programs of at least 30 minutes in length every week during the year. 2006

Broadcast Community Service Report at 5.

Moreover, about 19 out of 20 radic stations reported helping charities and
needy individuals, and supported disaster relief efforts in 2005. Radio stations
across the country raised approximately $959 million for charity and additional
sums for disaster relief. /d. Awareness campaigns organized and promoted by
local broadcasters covered the full range of issues confronting American
communities today, including alcohol abuse, education and literacy, violence
prevention, women’s health, drug abuse, and hunger, poverty and
homelessness. Local stations further supported and organized community evens
such as blood drives, charity walks and relays, community cleanups, town hall
meetings, health fairs and many others. /d. To illustrate the service provided by
radio broadcasters ta their communities, in just one day last month, Dick Purtan,

the morming host of WOMGC-FM in Detroit, raised a stunning $2,398,783 in his

2 National Association of Broadcasters, National Report on Broadcasters’ Community
Service (June 2008) (Online available at hitp//www.nab.org/publicservice) (2008
Broadcast Community Service Repori).
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annual radiothon for funds for the homeless and hungry via the Salvation Army’s

Bed and Bread Program.®

Additionally, broadcasters provide a unique community service — when a
broadcast station partners with a charitable or community organization, the
station not only provides dollars (like other corporate partners), but also a public
voice for those organizations. A broadcaster can help an organization make its
case directly to local citizens, to raise its public profile and to cement connections
with in local communities. As a trusted source, a broadcaster can help an
organization better leverage its fund raising resources and expertise, its public

awareness and its educational efforts.

It goes without saying, however, that maintaining this high level of local
programming and other services requires radio stations to be economically
sound. Only competitively viable broadcast stations sustained by adequate
advertising revenues can serve the public interest effectively and provide a
significant local presence. As the FCC concluded 15 years ago, the radio
“‘industry’s ability to function in the ‘public interest, convenience and necessity’ is

fundamentally premised on its economic viability.”*

Any one concerned about the
service of radio stations to their local communities and listeners must necessarily
be concerned about these station’s abilities to maintain their economic vibrancy
in light of new fees that could be levied though H.R. 4789. All of these local and

community services could be jeopardized under this bill.

3 John Smyntek, Purtan/Salvation Army Radiothon Passes $2 Million Mark in Spite of
Tough Economy, Detroit Free Press (Feb. 23, 2007).

* Report and Order, 7 FCC Red 2755, 2760 (1992).
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Comparison with Other Countries’ Laws Does Not Justify the Imposition of
a New Performance Fee in the United States

While proponents of a new U.S. performance fee for sound recordings
often point to the laws of foreign countries to justify a performance fee, such an
argument ignores key differences in the American legal and broadcast structures.
To compare one feature of American law with one feature of analogous foreign
law without taking into account how each feature figures into the entire legal
scheme of the respective country produces exceedingly misleading results. For
example, many foreign legal systems deny protection to sound recordings as
works of “authorship,” while affording producers and performers a measure of
protection under so-called “neighboring rights” schemes. While that protection
may be more generous in some respects than sound recording copyright in the
United States, entailing the right to collect royalties in connection with public
performances, it is distinctly less generous in others. For example, in many
neighboring rights jurisdictions the number of years sound recordings are
protected is much shorter than under U.S. law. Although U.K. copyright owners
have a right of remuneration for the performance of their sound recordings,
protection in the U.K. extends only 50 years after the date of the release of a
recording, as compared to 95 years in the U.S. This was no oversight or anomaly
on the part of the British Government, which recently considered and declined to
extend the term past its current 50 years, despite fierce lobbying from the British
music industry.

In many countries, the royalty rate paid to music composers and

publishers is significantly higher than that paid for sound recordings, yet the

10
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Copyright Royalty Board decisions in the U.S. have provided rates for performing
digital audio transmissions several times higher than rates paid to the
composers.® In its reliance on the example of foreign law, the American recording
industry is, in effect, inviting policy-makers to compare non-comparables.
Governments in many foreign countries adopt policies to promote local
artists, composers and national culture through a variety of means, including
imposing performance fees on recordings and exercising control over
broadcasting content. For example, the Canadian Broadcasting Act states that
the purpose of the Canadian broadcast system is to provide “a public service
essential to the maintenance and enhancement of national identity and cultural
sovereignty,” and that it should “serve to safeguard, enrich and strengthen the
cultural, political, social and economic fabric of Canada.” Canadian private radio
stations are obligated to ensure that 35 percent of all popular music aired each
week is Canadian.® French-language private radio stations in Canada are also

required to ensure that a certain percentage of the music played is in French.®

5 Digital Performance Right in Sound Recordings and Ephemeral Recordings;
Final Rule 72 F.R. 24084 (May 1, 2007).

8 Canadian Broadcasting Act, § 3(1)(b).
"1d. at § 3(1)(d)(i)-

8 hitps/www.cab-acr.ca/english/kevissues/primer.shim.

® hitpsy//www.cab-acr.ca/english/kevissues/primer.shim; see also,

hitpiwww . media-
awareness.ca/english/issues/cultural policies/canadian content rules.cim.

11
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The U.S. has the most robust and diverse radio system in the world which,
among other things, has helped spawn the most lucrative recording industry in
the world. The American commercial radio broadcasting industry was, for the
maost part, built by private commercial entrepreneurs who did not, and do not,
receive any subsidy from the government or their listeners. Many, and in fact
most, broadcast systems in other countries were built and owned, or heavily
subsidized, by the government and tax dollars. The fact that under those systems
the governments also chose to subsidize their own recording industries and
national artists by granting performance fees and paying royalties from
government-owned or subsidized stations does not mean this is an appropriate
system for the U.S. In this regard, it is significant to note that the U.S. recording
industry that operates under a regime with no performance fees, is larger than
that of the U.K., France, Germany, Canada, Australia, ltaly, Spain and Mexico

combined, all of which have performance fee regimes. '

Conclusion

The relationship between the radio industry and the recording industry in
the U.S. is one of mutual collaboration, with a long history of positive economic
benefits for both. Without the airplay provided by thousands of local radio
stations across America, the recording industry would suffer immense economic
harm. Local radio stations in the U.S. have been the primary promotional vehicle

for music for decades; it is still the primary place where listeners are exposed to

1% performance Rights Study at 2.
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music and where the desire on the part of the consumer to acquire the music
begins.

Efforts to encourage Congress to establish a new performance fee comes
at a volatile time for both the radio and recording industries. Both industries are
fighting intense competition for consumers through the Internet and other new
technologies, and both industries are experiencing changes to their traditional
business models.

The recording industry’s pursuit of a new performance fee at this time
appears directly linked to the loss of revenues from the sale of music. This
should not be a basis for the imposition of such a levy, and local radio should not
be responsible for the loss of revenue from physical sales in the recording
industry. A new performance fee would harm the beneficial relationship that
exists between the recording industry and the radio industry. Together, these two
industries have grown and prospered. Congress would better serve all parties,
including the public, by encouraging our industries to work together to solve
challenges rather than to legislate a system that would merely siphon revenues

from one to the other.

13
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Mr. BERMAN. Well, thank you very much, Mr. Newberry. And I
think we will now recess the Committee for these two votes. Hope-
fully we will be back in about 20 minutes. You can make new flight
arrangements while we are in recess.

[Recess.]

Mr. BERMAN. All right, the hearing will resume. And hopefully
we can get a little time in before the next commercial break.

Mr. Warfield?

TESTIMONY OF CHARLES WARFIELD, PRESIDENT AND COO,
ICBC BROADCAST HOLDINGS, INCORPORATED

Mr. WARFIELD. Thank you. And I was going to start out by say-
ing good afternoon, but I guess it is good evening, Chairman Ber-
man and Ranking Member Coble and Members of the Sub-
committee. And thank you for inviting me back to the Sub-
committee to give you my comments on H.R. 4789, the Performance
Rights Act.

My name is Charles Warfield. And I am president and COO of
ICBC Broadcast Holdings serving primarily African-American com-
munities in New York City; San Francisco; Columbia, South Caro-
lina; and Jackson, Mississippi. It should come as no surprise to
anyone that local broadcasters are strongly opposed to H.R. 4789
and the imposition of any new performance royalties, what we
broadcasters consider a performance tax, on local radio for the ben-
efits for the recording industry. And we oppose H.R. 4789 for one
very simple reason. This bill is not fair.

It is said all the time the music business is a product of a true
symbiotic relationship. Unfortunately, today you have before you
only two of the three groups that make up that relationship. The
witnesses’ table is missing the third arm of the music industry trio.
Recording Industry Association of America, or RIAA, which rep-
resents the big four record labels.

Clearly, the crux of this issue is performer compensation. And
frankly, I don’t blame the artists. For over 2 years I worked for a
record label. And I have seen from the inside how this industry
works. But I can tell you the artists have focused their aim on the
wrong target. We should be addressing the root cause of the artist
compensation concern, the record labels.

First, is it fair that the record labels will take a full 50 percent
of any new performer’s royalty under H.R. 4789? Unfortunately,
RIAA is not here to explain why it needs half of a new performer’s
fee that is designed for artist compensation.

Second, H.R. 4789 is unfair in that it targets local radio stations
when the real culprits for the lack of artist compensation is the re-
sult of inequitable, one-sided contracts that artists find themselves
entangled in for years after they have signed with a label. I have
heard these awful stories about artists who were forced to tour in
their later years. But the reason these older artists are slogging
from city to city instead of spending time with their families is not
local radio. It is their record label.

An example is rock pioneer Bo Diddley, as we have heard this
afternoon who recently passed away at the age of 79. Despite ill
health, Diddley remained a live performing artist almost until the
end of his life. That is because, according to the Associated Press,
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he and his contemporaries were often paid a flat fee to record an
album with all rights going to the recording company. Records were
sold, but Diddley received no royalties.

The A.P. quoted him saying “I am old. I have never got paid. A
dude with a pencil is worse than a cat with a machine gun.” Even
today artists continue to complain that they lack true bargaining
power when they sign with a record label.

Don Henley, front man for the Eagles, called the recording indus-
try a dirty business. According to Henley, most artists don’t see a
penny of profit until their second or third album.

One of the most reported examples is the artist Prince, who
scribbled the word “slave” on his cheek to describe his relationship
with his label, Warner Brothers. Ultimately, Prince was so des-
perate to get out of his recording contract that he abandoned his
name to the label.

And you have multi-platinum artists like TLC and Tony Braxton
who were forced to declare bankruptcy because their recording con-
tracts didn’t pay them enough to survive. And these are only the
most publicized stories. There are untold others by smaller, lesser
known artists that never get reported. There is undoubtedly a
problem with artists’ compensation, but it is not the fault of local
radio.

Third, H.R. 4789 equates artists being paid fairly as being paid
the same as composers. Yes, composers and their publishers who
were typically a division of the big four record labels receive a roy-
alty from local radio airplay. And this makes sense because unlike
performers the composers do not have the ability to capitalize on
their celebrity as do performers.

Rather an artist is compensated with radio airplay and free expo-
sure to 235 million listeners a week. It is this broad and far-reach-
ing promotion that propels music sales, touring revenues, merchan-
dise sales and a variety of other gains.

Finally, in addition to targeting the wrong industry to solve the
artist compensation problem, H.R. 4789 is unfair in that it claims
to achieve parity between music platforms when no true parity can
exist. Being a local radio broadcaster carries with it large regu-
latory responsibilities which the other platforms do not have. True
parity would mean Internet and satellite radio abide by decency
regulations, public interest obligations, payola rules and emergency
alert requirements.

But the fact of the matter is that local radio is different. We are
local. We are free. We are purely promotional. And true parity can-
not exist.

The current symbiotic relationship that has existed for years be-
tween radio and recorded industries is the very essence of fairness.
But H.R. 4789 takes this balanced system and places the heavy
thumb of government on one side of the scale—dramatically in
favor of the performers and records. I believe that H.R. 4789 would
also have a negative impact on everyone at this witness table and
even those like RIAA who are not at this table.

Thank you for inviting me here today. And I am happy to answer
your questions.

[The prepared statement of Mr. Warfield follows:]
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Good afternoon, Chairman Berman, Ranking Member Coble and
members of the subcommittee, and thank you for inviting me to testify today on
H.R. 4789, the Performance Rights Act. My name is Charles Warfield, and | am
President and COO of ICBC Broadcast Holdings serving primarily African
American communities in New York City, San Francisco, Columbia, South
Carolina and Jackson, Mississippi. | am testifying today on behalf of the over

6,800 local radio members of the National Association of Broadcasters.

Introduction

Recently, the financial dominance of the major record labels has been
threatened by the emergence of digital technologies, alternative distribution
channels, changes in consumer behavior and a reduction in market entry
barriers. Consequently, the recording industry has gone in search of new
revenue streams to make up for these losses. One of its most potentially
lucrative strategies is trying to convince Congress to use the Copyright Act to
impose a new obligation on local radio broadcasters, in the form of an additional
fee for the benefit of the artists and record labels for playing recorded music on
free, over-the-air radio.

But radio broadcasters already contribute substantially to the United
States’ complex and carefully balanced music licensing system, a system which
has evolved over many decades and has enabled the U.S. to produce the

strongest music, recording and broadcasting industries in the world.
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The simple reality is that broadcasters are not responsible for the financial
woes of the recording industry. Particularly in the current highly competitive
environment, where local radio broadcasters are struggling to develop their own
business models that address the realities implicit in new media, it makes little
sense to siphon revenues from broadcasters in order to prop up the recording
industry’s failing business model.

The recording industry characterizes its attempts to develop a new
revenue stream at the expense of broadcasters as the closing of a “loophole” and
the ending of an “exemption.” But prior to 1995, U.S. copyright law did not
recognize any right of public performance in sound recordings. At that time,
Congress created only a narrow digital performance right, in order to address
very specific concerns about copying and piracy issues. And for more than 80
years, Congress, for a number of very good reasons, has rejected repeated calls
by the recording industry to impose a fee, which broadcasters would consider a
‘performance tax,” on the public performance of sound recordings. There is no
reason to change this carefully considered and mutually beneficial policy at this
time.

Since Congress created a digital performance right in sound recordings, in
response to perceived threats from certain digital technologies, the recording
industry has ample means to exploit the promise of the Internet and mobile
devices. Currently, download services (such as iTunes) are the dominant digital
format, but, as the recording industry becomes increasingly digitally literate, new

revenue streams spring up, and downloads now exist in a mixed economy with
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subscription services, mobile mastertones, new advertising-supported models,
and video licensing deals on sites like YouTube and MySpace.

Recent changes in production, distribution and consumer behavior
patterns have caused recent losses for a recording industry that has been slow to
adapt to them, but they also hold promise for the future. The explosion of digital
sales, the proliferation of MP3 players, Internet activity and the comfort of
younger generations with new technologies all suggest that new opportunities for
profit abound. Although the two billion dollar decline in CD sales from 2004 to
2006 is not yet offset by the $878 million in digital download revenues in 2008,
these figures are somewhat misleading since the profit margins generated by
digital sales are larger than those associated with physical CD sales, and digital
sales are increasing exponentially. Further, there are no longer physical
constraints on inventory. Thus, independent artists are no longer restricted by a
store’s ability to carry expanded inventories that may or may not include their
recordings. Combining these new opportunities for artists and record labels to
succeed in the competitive marketplace with cost savings due to digital
distribution, it is easy to conclude that potential revenue from paid downloading
bodes well for the future of the recording industry.

Local Radio Broadcasters Provide Significant Promotional Value to Artists
and the Recording Industry

As Congress has repeatedly recognized, local radio broadcasters provide
tremendous practical and other benefits both to performing artists and to their

record labels. The recording industry invests money promoting songs in order to
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garner radio airplay and receives revenues when audiences like and purchase
the music they hear. As the NAB has previously testified on this issue, artists
consistently and effusively recognize the fact that local radio airplay is invaluable.
On behalf of the Recording Artists’ Coalition, Don Henley candidly admitted in his
2003 testimony before the Senate that getting a song played on the radio is “the
holy grail” for performers and record labels.’

But the promotional value of local radio airplay is also tangible and
quantifiable. Data from The Nielsen Company (Nielsen SoundScan and Nielsen
BDS) and Pollstar track the relationship between “spins” of songs on the radio
and the resulting sales and clearly demonstrate that artists and record labels
derive significant value from local radio airplay. See Attachment A. The data
shows that the when music is aired on the radic, record sales go up.2 Moreover,
the vast majority of listeners identify FM radio as the place they first heard music
they purchased. With an audience of 235 million listeners a week, there is no
better way to expose and promote sound recordings.

Importantly, a soon to be released study by economist James Dertouzos
indicates that radio airplay increases music sales. A significant portion of
industry sales of albums and digital tracks can be attributed to radio airplay — at

minimum 14 percent and as high as 23 percent. Local radio is providing the

' Transportation Committee Hearing on Media Ownership: Radio Industry,
January 30, 2003.

2 Music airplay and sales were analyzed for 17 artists covering all genres and
varying levels of success such as Velvet Revolver, U2, Rascal Flatts, Linkin
Park, Green Day, Bruce Springsteen, The White Stripes, Taylor Swift, and Josh
Groban.
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recording industry with significant, incremental sales revenues or promotional
sales benefit that range from $1.5 to $2.4 billion annually.

In the Dertouzos Study, five econometric models were tested to determine
the relationship between the sale of albums and digital tracks and exposure to
music on local radio. Each of the five models indicated that music exposure had
a positive and statistically significant impact on retail music sales. Across all
models, results were especially noteworthy because of their magnitude, their
high statistical significance and because they were remarkably insensitive to a
variety of econometric methods, assumptions and measurement techniques.

The analysis of economic models indicates that new performance fees
imposed on local radio stations may induce stations to change program format
and/or the amount of music played. Some smaller stations could find a new fee
too burdensome and go out of business. And, ultimately, much of the promoticnal
benefit would be lost.

The Undercompensation of Artists Is the Result of Their Contractual
Relationships with the Record Companies

Advocates for H.R. 4789 often raise the specter of overworked and
underpaid performers as the supposed beneficiaries of such a fee. The history of
the treatment of performers by record labels makes any assumptions that
performers meaningfully would share in any largess created by a performance
fee highly dubious at best. That history is replete with examples of record

company exploitation of performers. Following are just some examples:
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“The recording industry is a dirty business — always has
been, probably always will be. | don't think you could find
a recording arlist who has made more than two albums
that would say anything good about his or her record
company. . .. Most artists don'’t see a penny of profit
until their third or fourth album because of the way the
business is structured. The record company gets all of
its investment back before the artist gets a penny, you
know. It is not a shared risk at all.” (Don Henley, The
Eagles, July 4, 2002,
http://www.pbs.org/newshour/bb/entertainment/july-
dec02/musicrevolt 7-4.html.)

“What is piracy? Piracy is the act of stealing an artist's
work without any intention of paying forit. I'm not talking
about Napster-type software. I'm talking about major
label recording contracts. . . . A bidding-war band gets a
huge deal with a 20% royalty rate and a million dollar
advance . ... Their record is a big hit and sells a million
copies . ... This band releases two singles and makes
two videos . . . . [The record company’s] profit is $6.6
million; the band may as well be working at 7-Eleven . . ..
Worst of all, after all this the band owns none of its work .
... The system’s set up so almost nobody gets paid . . .
. There are hundreds of stories about artists in their 60s
and 70s who are broke because they never made a dime
from their hit records.” (Courtney Love, Hole, 2000,
http://archive.salon.com/tech/feature/2000/06/14/love/.)

“Young people . . . need to be educated about how the
record companies have exploited artists and abused their
rights for so long and about the fact that online
distribution is turning into a new medium which might
enable artists to put an end to this exploitation.” (Prince,
2000.)

Often the distribution system for performance rights in sound recordings is
very skewed to the record companies as opposed to performers, and often the
performers allocation is heavily skewed to the top 20 percent of the performers.®

A performance fee will take money out of the pockets of local radio stations and

3 AEPO-ARTIS Study at I1.1.5.a.
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other businesses, and put it in the hands of record companies and a few top-
grossing performers. Even under H.R. 4789, a full 50 percent of the fee would go
to the record label, although the performers are arguably the reason this bill is
being considered.

Even those countries with sound recording performance rights, which
proponents of a new performance fee often point to as models, have begun to
question whether copyright legislation is the best instrument by which to improve
the economic status of artist